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GALVESTON DITIICT. CONPE OF CHOMEERS
£.0.00% 1289 .

SALVESTENK, TEXAS 770651800

Januacy 23, 2003
Evaluation Section
SUBIECT: Permit No. 19284(03)

Houston International Terminal

" Attn: CPT. Jack Roberts

2918 Green Tee Drive
Pearland, Texas 77581-5025

Dear CPT Roberts:

Your January 24, 2000, request to amend pevmit 19284(02) for an extension of time is
approved pursuant to Section 10 of the Rivers and Harbors Act of 1399 and Section 404 of the
Clean Water Act. Additionally, the mitigation plan to construct 9.0 acres of wetlands has been
modified. Permit 19284 was issued on May 11, 1992 and awthorized the dredging of sand for
commercial sale and to create a barge berthing area, and required the creation of 15.2 acres of
wetlands as mitigation for the project impacts. Amendraent (01) extended the time for
completion of the work until December 31, 1999. Amendment (02) reduced the required
mitigation to 9.0 acres of created wetlands and modified the location of the mitigation site to be
better protected from ihe notmal flow of the river. The pre’-st is located in the San Jacinto

River, along the south bank, north of the Interstate Highway 10 Bridge, in Channelview, Harris
County, Texas.

All work is to be performed in accordance with the enclosed plans in 5 sheets, the mitigation
plans, dated January 2, 2003, in 4 sheets and the originai permit conditions, which remain in full
force and effect, with the exception of the time limit for completion. This authorization expires
on December 31, 2008. Please note the Notification of Administrative Appeal Options regarding
this authorization as enclosed. This authorization is based on an approved jurisdictional
determination. In addition to the original permit conditions, the following special conditions are
added to your authorization:

1. The permittee understands and agrees that, if futurs operations by the United
States require the removal, relocation, or other alteration, of the structure or work
herein authorized, or if, in the opinion of the Secretary of the Army or his
authorized representative, said structure or work shall cause unreasonable
obstruction to the free navigation of the navigable waters, the permittee will be .
requited, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused theieby, without expense to the
United States. No claim shall be made agamst the United States ont account of
any stich remaoval or alteration.
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pre-nddressed posteard has been enclosed for your convenienice,
FOR THE DISTRICT ENGINEER:

Bruce H., Benneit
Leader, North Evaluation Unit

'Copies Furnished:

Bighth Coast Guard Disrict, Nest Orleans, LA
U._S.; Fnshand \.Vxldl.ifé'Sen_r_i'cp;..Ho&lston, TX
Texas Gesieral Land Offi, Austin, TX

Texas GeneralLand Office, La Porte, TX
Northen_l Avea Office, Galveston, TX
Gulveston Bay dedﬁon; X . :
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Mitigation Plsa

o)

This mitigation plan is designed to develop & 9.0-scre wetlind, in three Phases, that is e
protected from the normal flow of the San Jacinto River and the evosion caused by

tidal movements and boat traffic. The wetland areas wiil be protecied on three sides

by landmasses and on the river side by brush fences, The brush fences will allow

normal tidsl flow to take place to nurture the wetlards and will alse provide a method

of controlling the activities of herbivorous species, which could destroy developing

wetland vegetation. The wetland area will be accessible from land, thereby making it

easier {0 maintain.

Payticipants _

The participants in the mitigation project will be
Honston International Terminal (HIT)-owner of the site and holder of the permit
Dredging Contractor (DC)- the dredging contractor for HIT

‘Houstor Intemational Terminal owns the property and will enter into a contract with
the DC to dredge the commercial sand from the property and to deposit the unwan:ed
material into the designated wetland area to be developed as a wetland. Housten
Intemational Terminal will be solely responsible for the grading of material to
suitable wetland elevations and the planting of target species. Additionally, all
wetland vepeiation and associated planting cost will be assumed by HIT.

The property is located on the southwest side of the San Jacinto River, just north of -
Interstate Highway 10 (I-10) and contains approximately 200 acres, mostly under
water. The propozed wetland area is shown on the aftached drawing and is
approximately 9.0 acres (1000 feet by 400 feer) in size. The wetland site is accessible
from land and State right of way along 1-10. "

.Currently, the wetland area has been fill above marsh creation elevations az;d needsto
be graded to create the 9.0-acre wetland.

Permit Nomber 19284(03)
Houston Intemational Terninal
Januaxy 2, 2003
Attachment |
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The entire project when constructed will tetal 9.0 scres. The mitigetion will be
separated into three phases. Phase | will include the eastern most 300-foot-long by
400-foot-wide section. Phase II will include the central 300-foot-long by 400-foot-
wide section. Phase [T will include the western mast 400-foot-long by 400-foot-wide
section. .

The construction of cach phase will include the grading of material to a suitable
elevation for the target vegetation, the excavation of the intertidal channels, the
planting of the target vegetation, and initial survival monitoring of the target
vegetation,

Upon six months from the start of construction within jurisdictional areas, the
applicant must begin construction on Phase I of the mitigation. Upon 12 nronths from
the start of construction within jurisdictional areas, the applicant must begin
construction on Phase I of the mitigation. Upon 18 months from the start of
construction within jurisdictional areas, the applicant must begin construction on
Phrase 111 of the mitigation. All Phases of the mitigation (1, 11, and II) must be
completed with construction and planted within 24 months from the start of
construction within jurisdictional areas.

Upon the occurrence that the applicant cannot find a dredging contractor who begins
work in jurisdictional areas within 18 months, from the date of the re-authorization,
the permittee must begin the mitigation time line (as described above) and proceed
with the construction of the mitigation site. The day, 18 months from the date of the
re-authorization, will be the “start of construction within jurisdictional arcas” date for

the purpose of the starting the mitigation timeline. If the permittee fails to begin final -

construction of the mitigation area within 18 months, the permittee will be in

violation of the permit and the permit may be suspended and may be tu;ned overfo .

the Compliance Section to be resolved.

Planting and Maintenanee

Overall, the 9.0-acre mitigation site will be comprised of 150-foot-wide by 300-foot-
long fingers planted with vegetation and the remaining 100-foot-long by 1000-foot-
wide section. The elevation of the wetland areas will be between +0.5 and +1.2 feet
NAVD 88. The fingers will be separated by 20-foot-wide by 300-foot-long intertidal
channels that will be excavated. The channels will have a maximum bottom depth of
~2.0 NAVD 88 that then slope up to the +0.5 et NAVD 88 marsh elevation. The
target species will be California bulrush (Scirpus californicus), salt marsh bulrush
(Scirpus robustus), narrow-leaved cattail (Typha angustijolia), and bull-tongue
(Sagintaria luncifolia).

Permit Number 19284(03)
Houston International Terminal
Jannacy 2, 2003
Antachment 1
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‘The iour species will be planted und planting shoutd be done on 6-foot conters as
single tpecies clumps each measuring 30 feet by 30 feet. Three-foot centers will be
planted aloog the shorslines. Afler planting, the area will be monitored annuaily and
& report containinig information on the current status of the mitigation project, percent
survival of the planted wetland vegetation, percent acrinl coverage of the wetland
vegetation, and any problems encountered will be submitted to the Corps’
Corapliance Section for review. The report will contain factual information, as well
as photographic illustrations of the mitigation arca. As the mitigation phases are
consiucted, solutions may include, but are not limited to, adjustment of the
clevations within the mitigation area, additional control of herbivorous species,
additional erosion control, etc... Annual reports will continue to be submitted for five
years after planting Phase I of the mitigation area.

The mitigation area will be enclosed with plastic construction fencing nailed into
wooden posts, 1fa brush fence is required to reduce wave crosion, the brush will be
placed between two closely spaced rows of constsuction fencing. The fencing will
also be installed in the uplands to reduce terrestrial herbivores. The fence will be
removed when the minimum success criteria is met.

Success Criteria aud Mouitog’_ng_l_};em_rgs_

1. A transplant survival survey of the planted mitigation area must be performed
within 60t calendar days following the initial planting effort for each phase. If at least
50% survival of transplanfs is not achieved within 60 calendar days of planting, a
second planting effort will be completed within 60 calendar days of completing the
initial survival survey. If optimal seasonal requirements for re-planting targeted
species is not suitable when replanting would be required, the Corps Galveston
District (Corps) must approve a re-planting schedule.

2. Written reports detailing plant survival must be submitted to the Corps within 30

- calendar days of completing the initial survival survey and any subsequent replanting
effort.

3. Ifafter one year from the initial planting effort (or subsequent planting eﬁ'orts) the
site does not have at least 35% acrial caverage of targeted vegetation, those areas that
are not vegetated will be replanted using the original planting specifications. Ifafter
two years from the initial planting effort (or subsequent planting efforts) the site does
not have at least 50% acrial coverage of targeted vegeétation, those areas that are not
vegetated will be replanted using the original planting specifications

4. Ifafter five years from the initial planting effort (or subsequent planting efforts)
the site does not have at least 70% aerial coverage of targeted vegetation, the
applicant must submit a supplemental mitigation plant to the Corps’ Compliance
Section for approval to achieve 70% aerial coverage of target vegetation.

Permit Number 19284(03)
Houstou Intemational Terminal
Jansary 2, 2003
) Atachment 1
Page 3 of 4
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Applicant: Houston International Terminal File Number: 19284(03) Date: 01723/12003

Attached is; L See Section below |
INITIAL PROFFERED PERMIT (Standard Permit or Letter of Permission) A
PROFFERED PERMIT (Standard Permit or__etter of Permigsion) ~ B
PERMIT DENIAL C

X | APPROVED JURISDICTIONAL DETERMINATION b
PRELIMINARY JURISDICTIONAL DETERMINATION E

A: [Nl'! 1AL PR()E FLRLI) it RMH You may au.t.pt or ohject to lhc pemm.

e ACCEPT: [fyou recejved a Standard Permit, vou may sign the permit docurment and return it to the diskrict enginver for final
authorization. I you received a Letter of Parmissivn E.OP), you may aceept the LOP and your work is authorized. Your
sighature v the Standard Permit or seceptance of the 1OP means that you aceept the permit in its entirety. and waive ali ights
to appeal the permit, including its terms and conditions, and approved jurisdictional determiniations assoeizted with the permil.

[ ]

ORIECT: I you object to the permit {Standard or LOP) becanse of ceriain ferms and conditions therein, you may request that
the permit be moditied accordingly. You must complete Sectivn 1 of this form and return the form {o the district engineer.
Your abjections must be received by the distriet engineor within 60 days of the dute of this netice, or you will forfeit your right
to appeal the permit in the fitture. Upon receipt of your letter, the district engineer will evaluate your objections and may: (a)
modify the pv.rmlt 1o address alf of your concerns, (bY modify the permit to address some of your ohjections, or (c) not modity
the permit having determined that the permit should be issued as previonsly written,  After evaluating your objections, the
district engineer will send you a proftired permit for your reconsideration. as indieated in Section B below.

B: PROFFERED PERMIT: You may accept or appeal the permit

& ACCEPT: If you received a Standard Permit, you miay sign the permit document and return it to the district engineer for final
authorization. H youreceived a Letter of Permission {LOP). you may accept the LOP and your work is authorized. Your
signature on the Standzard Perniit or acceptance of the 1.OP means that you accept the permit in its emirety, and waive all rights
to appeal the permit, including its terms and conditions. and approved jurisdictional determinations asseciated with the permir.

L ]

APPEAL: If you choose to deeline the proffered permit {Standard or LOP) because of eerfain termts and conditions therein, you
may appeal the declined permit under the Corps of Engineers Adminisirative Appeal Process by completing Section 11 of this

form and sending the form to the division engineer. This form must be received by the division engineer within 60 days of the
date of this notice.

C: PERMIT DENIAL:  You nay appeal the denial f 2 permit under the Corps of Eugineers Administrative Appeal Process

by completing Secriot 1 of this form and sending the form to the division ehigineer. This form must b received by the division
engincer within 60 days of the date of this notice.

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved
Jurisdictional determination (JD) or provide new information.

ACCEFT: You dunot need to notily the Corps to accept an approved D. Failure 1o notify the Corps within 60 days of the
date of this notice, means that you accept the approved JI in its entirely. and waive all right= "o appeal the approved JD.

&  APPEAL: Ifyou disagree with ihe approved JD. vou may appeal the approved 1D under the Corps of Engineers Admi, istrative

Appuat Process by completing Section 1 of this form and sending the forn to the division engineer. This form muest be received
by the division engineer within 60 davs of the date of this notice,

E: PRELIMINARY JURISDICTIONAL DETERMINATION: Youdo not need to reapond to the Corps
reparding the preliminary JD. The preliminary JD is not appealable. If you wish, you may request an

approved JI {which may be appealed). by contacling the Cerps distriet for further instruction. Also you may
provide new information for further consideration by the Corps to reevaiuate the ID.




or chjections are addressed in the administrative record §

REA&QNS FOR APP“AL OR OBJ LCTIOl‘-b u}cscnbc yeur reasons l'or Appu!mg thc B 35001 OF ‘_-,\‘Sﬁf objedlcms to an
itritial profiered permit in clear concise statements. You may attach additional infonnation  this faon 1o clanfy where your ressons

ADDITIONAL INFORMATION: 1he appeal is limited to a review of the adntinistrative reeord, the Corps memorandam for the
record of the appeal conference o7 meeting. and any supplememal information that the review officer has determined {s needed fo
clarify the administrative record. Neither the appellant nor the Corps may add aew information or analyses t+ “he record. However,
voi may provile additional information 1o clarity the loeavion of information thal is already in the admmm'. ~verecord.

POINT OF CONTACT FOR QUESTIONS OR INFORMATIGN:; .

1€ yout have questicns regarding this decision and o the appeal
Process You may contact:

Ryan Fordyee. Regulatory Specialist

CESWG-PE-RE P.O. Box 1229

Galveston. Texas 77533-1229

Telepbone: 409-766-31 14: FAX: 109-766.3931

If you enly have questmns mgardmu lhe appeal process you may
alse contact:

James E. Gilinore, Appeal Review Officer
CESWD-ETO-R, 1100 Commerce Street
Dallas, Fexas 75242-0216

Telephone: 214-T67-2457: FAX: 214-767-9021
Email: James.E.Gilmoreidusace.amy.mil

RIGHT OF ENTRY: Your sigmature below grms the right of entry 1o Corps of Engineers personnel, end any sovernment
cotsultnis, 1o conduct investigations of the project site durry the course of the appeal process. You will be provided a 15 day
| mtive aany sife Biovestigation, and will have the opporteaity ta participate in atl site investizations.

Stgnature of apretiant or authorized agent.

i Date: Telephone number:




AREA orrICE: _YRAO)
o

STATUS OF ACTIVITY' (Compliance with plans; stage of completion;

ramarks of parmittes; efc. (See reversge side for status
indicators)

11 o A

RECOMMEMDATIONS: {(ie. No Faurther Action Needed; Follow-up
Inspection Recommended, etc.)s ‘
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PERMIT APPLICATION - 19284(83) Fadywjﬁ4
CESWG-PE-RE

STATEMENT OF FINDINGS
FOR
EXTENSION OF TIME

1. Name and Address of Applicant,

Houston International Terminal
2918 Green Tee Drive
Pearland, Texas 77581-5025

2. Corps Authority. Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of the'
Clean Water Act,

3. Project and Site Description. The applicant is seeking an extension of time to complete the
work authorized under the original permit. Addltuma[ly, the mitigation plan will be modified to
incorporate specific plans and construction criteria to increase suceess of the area. The project is
located in the San Jacinto River, along the south bank, north of the Interstate Highway 10 Bridge,

in Channelview, Harris County, Texas.. The USGS Quad reference map is: Highlands, Texas.

4. Background Information. The original permit was issued on 11 May 1992 and authorized the
dredging of sand for commexcial sale and to create a barge berthing area, and required the
creation of 15.2 acres of wetlands as mitigation for the project impacts. Amendment(01)
extended the time for completion of the work until 31 December 1999. Amendment (02)

reduced the required mitigationto 9.0 acres of created wetlands and modified the location of the °

mitigation site to be better protected from the normal flow of the river. The previous locations of
the mitigation site have been impacted by erosion and flooding. The modified location would be
protected from erosion. Additionally, the Galveston Bay Foundation (GBF) would plant and
maintain the mitigation site and would accept a conservation easement on the property to utxhze
the area as a smooth cordgrass (Spariina alternifloria) nursery.

During the comment period of this extension of time, several concerns have been raised with

respect fo the agreement between the applicant and the GBF. In the original permit’s Addendum

to Conceptual Mitigation Plan Prepared for Houston Infeational Terminal, the GBF had made
an agreement with the applicant to continue to plant cordgrass in the area for 4 more years. Also,
the applicant would cooperate with the GBF in this endeavor if the dredging project is successful.

" In amendment (02), GBF continued to accept responsibility to plant and maintain the mitigation

site. Due to GBF regime changes during this proposed extension of time, the GBF has no
documentation or contracts with the applicant to construct the mitigation. Additionally, the GBF
stated that the applicant did not provide them with financial support for the mitigation. The
applicant had never obtained an easement for the mitigation site or had developed a contract




PERMIT APPLICATION - 19284(03)

other than verbc! commitments with the former director of GBF. Through discussions with the
spplicant, it was decided to temove th: GRF from every portion of the mitigation site and fo hire
an outside contracior to construct the mitigation. Therefore, the modified mitigation plan will
omit the GBF as an acting party and remove the GBF conservation casciment commitment.

5. Environmental Impacts. The possible consequences of this project were studicd for
environmental concerns, social well-being, and the public interests, in accordance with
regulations published in 33 CF.R. 320-330. Factors bearing on our review included:
conservation, economics, assthetics, general environmental concerns, wetlands, cultural values,
fish and wildlife values, floed hazards, floodplain values, land use, navigation, shore erosion and
accretion, recreation, water supply and conservation, water quality, energy needs, safety, food
and fiter production, mineral needs and, in general, the needs and welfare of the people. An
extension of time will be granted unless its approval is found te be contrary to the pubic interest.

6. Findings of No Significant Impact. There have been no significant environmental effects
identified in relation to the project. The impact of the activity on the quality of the human

environment has been evaluated, and it is determined that this action does not requirc an'
environmental impact statement.

7. Coordination. The documents and factots concerning this application were reviewed and
evatvated in light of the overall public interest. It was determined that there have been no
significant changes in the attendant circumstances since the autherization was issued, and that the
work will proceed essentially in aceordance with the approved plans and conditions. Therefore,
a public notice was not required according to 33 C.F.R. 325.6(d).

The application was coordinated with concemed Federal and State resource agencies, as well as
adjacent property owners, by letter dated [7 February 2600. The U.S. Fish and Wildlife Service
(FWS) submitted a letter, dated 29 February 2000, stating that no significant adverse effects on
fish and wildlife, their habitats, and human uses thereof, are expected to result from the proposed

work activity. From the standpoint of fish and wildlife and their habitat the FWS has no
objection to the issuance of these permits.

The National Marine Fisheries Service (NMFS) submitted aletter, dated 2 March 2000, stating
that no information is included in the current request for an extension of time concerning which
aspects of the project, if any have been completed. NMFS also stated that the project drawings
are extremely vague and lack adequate details to ensure a properly planned wetlands mitigation
plan. The proposed mitigation plan does not comply with cuirent standard mitigation plan
minimum success criteria or monitoring requirements. Herbivory issues and erosion protection
issues need to be addressed. Without the aforementioned information and project revisions,
NMFS cannot adequately assess the proposed impacts to Essential Fish Habitat (EFH) and
aseociated living marine resources. The NMFS included the following EFH Conservation

2
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1. Because the proposed mitigation hus a high peobebility for failure due to herbivory and
erosion, the appliceat should be required to perform the initially required 15.2 acres of
wetland creation as mitigation to compensate impacts to EFH and living macine

© resoufces,

2. All mitigation should be conduced by the applicant using established planting,
monitoring, and reporting procedures, and all activities should be coordinated with both
the Cotps of Engineers, NMFS, and other state and Federal resource agencies.

" 3. To enhance functionality and habitat values in the created mitigation ares, the design
should incorporate tidal channels interspersed within vegetative planting areas that
provide vegetation/water edge interface for living marine organisms.

4. The applicant should also addrese how the proposed mitigation pan will address erosion
and herbivore grazing issues using currently employed technological solutions.

The NMFS also included other general recommendations:

1. All project plans and drawings need to be revised to reflect current site conditions. The
current status of project and mitigation operations need to be updated and thoroughly
discussed with all appropriate parties including the applicant, the Corps, NMFS, and

. other state and Federal resource agencies, and the GBF.

2. - Detailed descriptions of the mitigation area construction, recontouring and ﬁlllng
techniqués should be included as part of the permit conditions.

3. Detailed drawings of the proposed mitigation area should be revised to depict existing
elevations and contours, proposed clevations and contours, elevations of any erosion

protection feutures, herbivore fencing, target wetland plant area elevations, and the mean
low and mean high water [evels.

No rcsponse was received ﬁ'om the U.8. Environmental Protection Agency.

The Texas Parks and Wildlife Department submitted a letter, dated 1 April 2000, stating because
of the current warkload, their biologists are unable to adequately investigate this application, . -

therefore, they can take no action on this permit at this time.

The Texas Coastal Coordination Council submitted a letter, dated 6 March 2000, stating that it
has been determined that there are no significant unresolved consistency sssues with respect to

the project, therefore the project is consistent with the Coastal Management Program goals and
policies.
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TheGBFanblﬁtﬁdnleuc dated 9 March 2000, aﬁmgthdtheGBFhlmwfw
plasiting or & coneervation essement with the applicant. Additionally, it appears that the
mitigation for the permitted project hias not been performed, and therefore the spplicant is not in
compliance with the original permit. Further extensions of time are not appropriate unless the
applicant makes an effort to begin the mitigation immediately.

An inspection was conducted st the mitigation site, ot 20 June 2002. In sttendance weze the
applicant and the GBF. The GBF submitted a letter, dated 23 July 2002, stating thata
measurable amount of fill material has been placed into the southern sections of all three
mitigation phases at an even elevation, There were no tidal channels or planted vegetation

present. The GBF has the following concems and recommendations regarding the current state
of the Phase | mitigation site:

1. The GBF agreed to assist with the proposed mitigation and accepted significant
responsibility in the successful development, implementation, and completion of this
project, yet we were not consulted conceming its implementation.  There are not brush
fences in place on the unprotected side of the mitigation site and the elevation of material
i too high for Spartina alternifioria. The GBF is also concerned with the applicant
beginning Phase II and 111 of the mitigation when Phase I is not complete.

2. Currently, because of the regime change at the GBF, the GBF is not aware of any
previous sgreement/contract between the GBF and the applicant. The GBF recommends
that a formal conservation easement be signed and that funds for future plantings be
agreed upon including appropriate allocations for replanting the site.

3. As previously recommended by NMFS, the GBF also recommends detailed mitigation
plans be created with a feasible associated timeline for the completion of work.

4. The GBF stated that the dredged material currently being used a fill may not be of an
appropriate substrate for marsh restoration.

No other comments were received.

7. Consideration of Comments. The applicant had submitted a letter, dated 11 March 2002,
stating that approximately 75% of the Phase | mitigation is complete and is growing above
expectations. The cost of the mitigation operations is in line with the estimated removel of sand
that everybody agreed upon at the beginning of dredging. Additionally, the applicant stated that
the GBF is not needed to construct the mitigation. It is the applicant’s infention to cooperate and
comply with all parties’ requirements. ’




] :,ﬁ;__wmnmmmmmmum
“Fitet, Coniiruétion feciilg will be used to reduce any poenti. | impect caused by
becbivores. The fencitig will allow the vegeistion and root system to eolablish without grazing.
Therefiore, theapplicant will not incresse the mitigation site to 15.2 acres as requested by NMFS.
The mitigation was reduced to 9.0 acres in amiendment (02). Secondly, the revised mitigation
pian incorporates established planting, monitoring, and reporting peocedures. Additionalty, the
mitigation plans incorporate tidal channels to increase the vegetation/watet edge interfice for
increased utilization of marine organisms. Other recorimendations inciuded updsted peoject
plans, detailed descriptions of the mitigation area and contours, and descriptions of existing
contours. The applicant has submitted improved mitigation plans with specific elevations besed
on local TPWD marsh projects. Currently, the applicant hias begun the mitigation constraction
with assistance from a local nursery.

The applicant has addressed all of the NMFS and GBF comments and has included the majority

of the specific requests into the miugatmn plan. The NMFS submitted a letter, dated I3 January

2003, stating that the permit revisions have adequately addressed and are consistent with EFH
recommendations, Therefore, no further consultation is required for this action.

7. Findings. The applicant’s mitigation plan has been revised to exclude the GBF and to give
specific timefines for the mitigation to be completed. Overall, the project is minimal and will not
impact water quality or fish and wildlife values. The proposed request is for an extension of time
and has been réviewed for impacts in the past. Therefore, the continuation of the project is

minimat and is in the public’s best interest. The following special conditions will be added to the
authorization: ‘

1. The permittee understands and agrees that, if future operations by the United
States require the removal, relocation; or other alteration, of the structure or work
herein authorized, or if, inthe opinionof'the Secretary of the Army orhis authorized
representative, said structure or work shall cause unreasonable obstruction to the fiee
navigation of the navigable waters, the permittee will be required, bpon due fotice
from the Corps of Engineers, to remove, relocate, or alter the struetural work or
obstructions caused thereby, without expense to the United States. Noclaim shallbe
made against the United States on account of any such removal or alteration.

2. The permittee will conduct the mitigation project in accordance with the
mitigation pian, dated 2 January 2003, in Attachment 1.
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DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
P. 0. 80X 1229
GALVESTON TX 775631229

. December 27, 2007

REPLY YO
ATTENTION OF:

Evaluation Section

SUBJECT: Permit No. SWG-2007-1865; Extension of Time

Captain Jack Roberts
2435 Broadway Street
Pearland, Texas 77581-6407

Dear Capt. Roberts:

Your request, dated October 31, 2007, to amend Permit No. 19284(03) for an extension of
time is approved pursnant to Section 10 of the Rivers and Harbors Act of 1899 and Section 404
of the Clean Water Act. The permit site is located in the San Jacinto River, along the south bank,
north of the Interstate Highway 10 Bridge, in Channelview, Harris County, Texas.

Permit No. 19284 was issued on May 11, 1992, and authorized dredging for sand for
commexcial sale and to create a barge berthing area. In addition, it required the creation of 15.2
acres of wetlands as compensatory mitigation for project impacts. Amendment (01) extended the
time to complete the work until December 31, 1999. Amendment (02) reduced the required
mitigation to 9.0 acres of created wetlands and modified the location of the mitigation site to
better protect it from river flows. The previous mitigation site location was impacted by erosion
and flooding. Amendment (03) extended the time to complete the authorized work until
December 31, 2008.

All work is to be performed in accordance with the enclosed plans in 5 sheeis, the Mitigation
Plan, in 4 sheets, and the permit conditions, which remain in full force and effect, with the
exception of the time limit for completion. This authorization expires on December 31, 2013.

Please notify the District Commander, in writing, upon completion of the authorized work.
A pre-addressed postcard has been enclosed for your convenience.

ruce H. Bennett
D//H“L_eader, North Evaluation Unit

FOR THE DISTRICT COMMANDER:

Enclosures

Copies Fumished:
(See Page 2)



Caopies Furnished:

Eighth Coast Guard District, New Orleans, LA
NOAA/I;IOS, Coast & Geodetic Slur'vey, Silver Spring, MD
U.S. Fish and Wildkife Service, Houston, TX )
Texas General Land Office, Austin, TX

Texas General Land Office, La Porte, TX

Northern Area Office, Galveston, TX

Houston Resident Office, Galveston, TX
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Houston International Terminal
Permit Number 19284 (03)

Mitigation Plan

Purpose

This miitigation plan is designed to develop a 9.0-acre wetland, in three Phases, that is
protected from the normal flow of the San Jacinto River and the erosion caused by
tidal movements and boat traffic. The wetland areas will be protected on three sides
by landmasses and on the river side by brush fences. The brush fences will allow
normal tidal flow to take place to nurture the wetlands and will also provide a method
of controlling the activities of herbivorous species, which could destroy developing
wetland vegetation. The wetland area will be accessible from land, thereby making it
" gasier to maintain,

Participants

The participants in the mitigation project will be:
Houston International Terminal (HIT)-owner of the site and holder of the permit
Dredging Contractor (DC)- the dr;‘:dging contractor for HIT

Housten International Terminal owns the property and will enter into a contract with
the DC to dredge the commercial sand from the property and to deposit the unwanted
material into the designated wetland area to be developed as a wetland. Houston
International Terminal will be solely responsible for the grading of material to
suitable wetland elevations and the pianting of target species. Additionally, all
welland vegetation and associated planting cost will be assumed by HIT.

Site

The property is located on the southwest side of the San Jacinto River, just north of
Interstate Highway 10 (1-10) and contains approximately 200 acres, mostly under
water. The proposed wetland area is shown on the attached drawing and is
approximately 9.0 acres (1000 feet by 400 feet) in size. The wetland site is accessible
from land and State right of way along I-10.

Currently, the wetland area has been fill above marsh creation elevations and needs to
be graded 1o create the 9.0-acre wetland, '

Permit Number 19284(03)
Houston Intemational Terminal
January 2, 2003
Attachment |
Page  of 4
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Wetland Development and Timelines

The entire project when constructed will total 9.0 acres. The mitigation will be
separated into three phases. Phase 1 will include the eastern most 300-foot-long by
400-foot-wide section. Phase Il will include the central 300-foot-long by 400-foot-
wide section, Phase 11l will include ti.> western most 400-foot-long by 400-foot-wide
section. '

The construction of each phase will include the grading of material to a suitable
elevation for the target vegetation, the excavation of the intertidal channels, the
planting of the target vegetation, and initial survival monitoring of the target
vegetation.

Upon six months from the start of construction within jurisdictional areas, the
applicant must begin construction on Phase I of the mitigation. Upon 12 menths from
the start of construction within jurisdictional areas, the applicant must begin
construction on Phase Il of the mitigation. Upon 18 months from the start of
construction within jurisdictional areas, the applicant must begin construction on
Phrase 111 of the mitigation. All Phases of the mitigation (I, I, and III) must be
completed with construction and planted within 24 months from the start of
construction within jurisdictional areas.

Upon the occurrence that the applicant canniot find a dredging contractor who begins
work in jurisdictional areas within 18 months, from the date of the re-authorization,
the permittee must begin the mitigation time line (as described above) and proceed
with the construction of the mitigation site. The day, 18 months from the date of the
re-authorization, will be the “start of construction within jurisdictional areas” date for
- the purpose of the starting the mitigation timeline. If the permittee fails to begin finat
construction of the mitigation arca within 18 months, the permittee will be in
violation of the permit and the permit may be suspended and may be turned over 1o
the Compliance Section te be resolved,

Planting and Maintenance

Overall, the 9.0-acre mitigation site will be comprised of 150-foot-wide by 300-foot-
long fingers planted with vegetation and the remaining 100-foot-long by 1000-foot~
wide section. The clevation of the wetland areas will be between +0.5 and +1.2 feet
NAVD 88. The fingers will be separated by 20-foot-wide by 300-foot-long intertidal
channels that will be excavated. The channels will have a maximum bottom depth of
-2.0 NAVD 88 that then slope up to the +0.5 feet NAVD 88 marsh elevation. The
target species will be California bulrush (Scirpus californicus), salt marsh bulrush
(Scirpus robustus), narrow-leaved cattail (Typha angustifolia), and bull-tongue
(Sagittaria lancifolia).

Permil Number 19284(03)
Houston Intemational Terminal
January 2, 2003
Attachment |
Page2 of 4
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The four spccms will be planted and planting should be done on 6-foot centers as
single species clumps each measuring 30 feet by 30 feet.- Three-foot centers will be
planted along the shorelines. After planting, the area will be monitored annually and
a report containing information on the current status of the mitigation project, percent
survival of the planted wetland vegetation, percent aerial coverage of the wetland
vegetation, and any problems encountered will be submitted to the Corps’
Compliance Sev:ion for review. The report will contain factual information, as well
as photographic illustrations of the mitigation area. As the mitigation phases are
constructed, solutions may include, but are not limited to, adjustment of the
elevations within the mitigation area, additional control of herbivorous species,
additional erosion control, efc... Annual reports will continue to be submitted for five
years afier planting Phase 1 of the mitigation area.

The mitigation area will be enclosed with plastic construction fencing nailed into
wooden posts. If a brush fence is required to reduce wave erosion, the brush will be
placed between two closely spaced rows of construction fencing. The fencing will
also be installed in the uplands to reduce terrestrial herbivores. The fence will be
removed when the minimum suecess criteria is met.

Success Criteria and Monitoring Reports

1. A transplant survival survey of the planted mitigation area must be perfctmed
within 60 calendar days following the initial planting effort for each phase. If at |east
50% survival of transplants is not achieved within 60 calendar days of planting, a
second planting cffort will be completed within 60 calendar days of completing the
initial survival survey. If optimal seasonal requircments for re-planting targeted
species is not suitable when replanting would be required, the Corps Galveston
District (Coips) must approve a re-planting schedule.

2. Written reports detailing plant survival must be submitted to the Corps within 30

calendar days of completing the lmua! survival survey and any subsequent replanting
effort.

3. If aficr one year from the initial planting effort (or subsequent planting efforts) the
site does not have at least 35% acrial coverage of targeted vegetation, those areas that
are not vegetated will be replanted using the original planting specifications. If after
two years from the initial planting effort (or subsequent planting efforts) the site does
not have at least 50% acrial coverage of targeted vegetation, those areas that are not
vegetated will be replanted using the original planting speeifications

4. If after five years from the injtial planting effort (or subsequent planting efforts)
the site does not have at least 70% aerial coverage of targeted vegetation, the
applicant must submit a supplemental mitigation plant to the Corps’ Compliance
Section for approval (o achieve 70% aerial coverage of target vegetation.

Permit Number 19284(03)
Houston Intemational Terminal
January 2, 2003
Attachmient |
Page 3073
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5. In addition to the initial survey report, progress reports will be submitted to the
Corps Galveston District at 6 months, 1 year, 2 year, 3-year, 4-year, and 5-year
intervals following the initial transplanting effort or subsequent replanting efforts.
Photos of the mitigation site should be included, -

6. Atno time will invasive, non-native species be allowed. If invasive, non-native
species exceed 5% aetial coverage within the mitigation site, the applicant will take
measures to control and eradicate the species.

Permit Number 19284(03)
Houston International Terminal
January 2, 2003
Attachment t
Page 40l 4
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EXHIBITB-5

DEPARTMENT OF TH% ARMY FiLE BBPY

GALVESTON DISTRICT. CORPS OF ENGINEERS
£.0. 80X 1225
GALVESTON, TEXAS 775531-1229

SEP 27 96
Evaluation Seciion .

SUBJECT: 19284(02)

Houston International Terminal
Attn: Captain Jack Reberts
2918 Green Tee Drive

Pearland, Texas 77581

Dear Captain Roberts;

Your request to modify Permit 19284(01) is approved, The medification consists of
reducing the amount of required mitigation from creating 15.2 acres of vegetated marsh to
9.0 acres. The original permit authorized the dredging of sand for commercial sale and to
provide a barge berthing area. The project is located in the San Jacinto River, along the
south baak, north of the Interstate 10 bridge, in Channelview, Harris County, Texas,

The enclosed plans in eight sheets supersede sheets 1- 6 of the original permit. All
conditions of the original permit remain in foll foree and effect, including the expiration date
of the permit which is December 31, 1998.

FOR THE DISTRICT ENGINEER; - o
WV
fighg
& ¢
&
Robert W. Heinly

Leader, South Evaluati

Enclosure

Copies Furnished:

Eighth Coast Guard District, New Orleans, LA
NOAA/NOS, Coast & Gesdetic Survey, Silver Spring, MD
Texas General Land Office, Austin, TX

Teéxas General Land Office, La Porte; ™=
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f ROEDER: HOUSTON INTERNATIONAL TERMINAL

Thmefthuﬁuhntothemynl planis 1o develop a wetisnd acea that is
mmumﬁwdmsﬂmm:mmemmww
msovessents and boat traffic. The wetland area will be protected on three sides by land masses and
o tive siver side by brush fences. The brush fences will alfow the normal tidal flows to take place
30 martuze the wetlinds and will also provide & method of controlling the activities of marine
“species whick couk! destsoy developing wetland vegetation. The wetland ares will be accessibie
form limd, theeeby making it easier to maintain and to use as a teaching and demonstration area.

PARTICIPANTS

The participents in the project witl be:
HouuonlmmﬁomlTerrninﬂfflﬂT”)-ownetofthesitemdbolderofthepemh
Dredging Coniractor (DC") - dredging contractor for HIT

' Gaiveston Bay Foundation (“GBF”) - environmental organization dedicated to protecting
S and restoring wetlands of the Galveston Bay System.

Houston Inteenational Terminal owns the property and will entes into a contract with the DC to
dredge the commercial sand from the property and to deposit the non-commercial fill material into
the area to be developed as a wetland. In & cooperative effort, HIT, DC and GBF will design the
wetiand ares and construct brush fences to define the wetland ares. The DC will discharge the
non-commercis] discharge into the area to a elevation suitabie for the GBF to plant wetland
vegelation. HIT will grant 2 conservation easemient to GBF for use and maintensnce of the

veatiand arew and will assure that all applicable permits for the dredging and production operations
are maintained.

SITE

The propesty ix located on the west side of the San Jacinta River, just nosth of Interstate-10 and

Coatsing approximately 500 acres, mostly under water. The proposed wetland site is shown on

the attached drawing and contains sppoximately 5.7 acres (1,000 ft. X 250 £). The wetland site

is acceusible from land und State right-of.way slong 1-10.
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mﬂb@nhmﬂmarhnelmmem The drodge wilt
m-wm&em The dredged materie! will be
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FLANTING AND MAINTENANCE

The wetland area wiil be planted and maintained by the GBF. It is planned that the ares will setve
not oaly as i emerging wetland, but provide easily accessible educational benefits for GBF -
groups. The area will also be utilized as a oursery for the promigation of wetland sgriculture ta
be used to develop other wetland projects.

The wetland will be planted with sprigs of smooth cordgrass, SpmAhermﬂomonlmmm
of three (3) foot centers.

Planting will begin wixn a sufficient area of wetland has been construcied to-support the effort.

CONTINGENCIES

"Test dats indicates that there is sufficient commercially acceptable sand for the project and that
there is & suficient amount of non-commercial material within the dredge material to complete the
minimunt wetland area as shown. However, the exact amount of material cannot be accurately
- determined by testing.  Construction of the wetland area will be completed as the dredging
progresses, beginning with the area on the west side of the designated ares. This will assure that
& wetland aren is developed which is accessible. The wetland area will be constructed as large as
. possible, depending upon the amount of non-commercial matesial. Ifthe deposit becomes
" umeconomicsl to commercially producs, the material be found nnsuitable for commercial use, the
" wetlnd fill be fovnd unmitable for use, or the quantity of wetland fill is depleted, construction of
forther wetland will cease and brush fencing will be constructed to protect the existing ares.
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EVALUATION OF SECTION 404(b¥1) GUIDELINES - SHORT FORM

APTLICANT: _Houstoa Interpational Terminal =~ APPLICATION NUMBER: _139284(02)
1. Beview of Compliance (230.10(3)-(d)). A review of the permit application indicates that:

a. The discharge represents the least environ-

mentally damaging practicable alternative

and i in a special aquatic site, the activity

associated with the discharge must have direct

access or proximity to, or be located in the

aquatic ecosystem to fulfill its basic

purpose {if no, see section 2 and information :
gathered for EA alternative); YES_X NO*___

b. The activity does not appear fo:
1) Violate applicable state water quality
standavds er effluent standards prohibited

under Section 307 of the CWA;

2) Jeopardize the existence of Federally
Yisted endangered or threatened species
or their habitat; and

3) Violate requirements of any Federally
degignated marine sanctuary (if no, see
section 2b and check responses from resource
and water quality certifying agencies); YES X NO*___

¢. The activity will not cause or contribute to

significant degradation of waters of the U.S.

including adverse effects on human health,

life stages of organisms dependent on the

aguatic ecosystem, ecosystem diversity,

productivity and stability, and recreational,

aesthetic, and economie values @f no, see

values, gection 2); YES X NO*___

1. Appropriate and practicable steps have been
wsoen to minimize potential adverse impacts of
the discharge on the aquatic ecosystem (if no,
see gaction 5). YES_X NO*__




iz chocked, add explanation below.)

a. Physical and Chemical Characteristics
of the Aquatic Ecosystem (Subpart C)

1) Substrate impacts

2} Suspended particulatesfurbidity
impacts

_ 8) Water column impacts

4) Alteration of eurrent patterns
and water circulation

5) Alteration of normal water
fluctuations/hydroperiod

6) Alteration of salinity gradients

b. Biological Characteristies of the
Aguatic Ecosystem (Subpart D)

1) Effect on threatened/endangered
species and their habitat ’

2) Effect on the aquatic food web

3) Effect on other wildlife (mammals,
hirds, reptiles and amphibians

¢. Special Aquatic Sites (Subpart E)

1} Sanciuaries and rei‘uges
2) Wetlands

3) Mud flats

4) Vegetated shallows

5) Coaral reefs

6) Riffle and pool complexes

d. Human Use Characteristics (Subpart ¥)

1} Effects on municipal and private
water supplies

%) Recreational and Commercial
fisheries impacts

3) Effects on water-related
recreation

4) Aesthetic impacts

5) Effecta on parkd, national and
historical monuments, national
seashores, wilderness areas,
research gites, and similar
preserves

(Where a significant category

N/A SIGNIFICANT SIGNIFICANT*
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a. The following information has been conzidered in
evaluating the hiological availability of

possible contaminants in dredged or fill material.
(Check only thoee appropriate.)

1) Physieal characteristics .
2) Hydrography in relaiion to known or
anticipated sources of contaminants
3) Resulis from previous festing of the
material or similar material in the
vicinity of the project _X.
4} Known, significant sources of persistent
pesticides from land runoff or percolation
5} Spill records for petroleum producis or
designated (Section 311 of CWA) hazardous
substances
6) Other public records of significant
introduction of contaminants from
industries, municipalities or other
spurces
7) Known existence of substantial materlal
deposits of substances which could be
released in harmful quantities to the
aquatic environment by man-induced
discharge activities —
8) Other sources (specify) X

List appropriate referencss,

The Texas Natural Resources Conservation Coramission certified the project
on 23 August 1996.

b. An evaluation of the appropriate information
in 3a above indicates that there is reason

to believe the proposed dredge or fill material

iz not a carrier of contaminants, or that

levels of contaminants are substantively
gimilar at extraciion and disposal sites and

not likely to degrade the disposal sites, or

the material meets the testing exclusmn

criteria, YES X NO__




4. Disposal Site Delineation (230.11(D)

a. The following factars, as appropriate, have been
considered in evaluating the disposal site:

1} Depth of water at disposal site .o
2) Current velocity, direction, and
variability at disposal site
3) Degree of turbulence
4) Water column stratificaticn -—
5) Discharpe vessel speed and direction _—
6) Rate of discharge —_
_ 7) Dredged material characteristies
(constituents, amount, and type
of material, settling velocities)
8) Number of discharges per unit of {ime
9) Other factors affecting rates and
patterns of mixing (specify) _—

List appropriate references.

b. An evaluation of the appropriate factors in
4a above indicates that the disposal site
and/or size of mixing zone are acceptable. YES X NO__

5. Actions to Minimize Adverse Effects (Subpart H)

All appropriaie and practicable steps have been taken,

through application of recommendations of 230.70-230.77

to ensure minimal adverse offects of the proposed

discharge. List actions taken. YES X NO__

2. Using appropriate equipment: or machinery in
activities related to the discharge of il material.

b. Siltation control device will be used to limit
migration of sedimentation.

. 9.0 acres of vegetated wetlands will be ereated fo
compensate for dredging impacts o 9.25 acres of
ghallow water habitat.




6 Wmimln A review of appropriate information as identified in items 2-
5 above indicates that thers is minimal potential for

short or Joag-term environmentsl effects of the proposed discharge as
related to:

a. Physieal snbetrate at the disposal site
{review sections Za, 3, 4, and 5 above) YES X NO*__

b. Water cireulsation, fluctuation and salinity
{review sections 2a, 3, 4, and 5) YES X_NO*__

¢. Suspended particulates/turbidity
(review gections 2a, 3, 4, and 5) YES X _NO*__

d. Contaminant availability
(review sections 21, 3, and 4) YES_ X NO*___

e. Aquatic ecosystem structure and function
{review sections b and ¢, 3, 2nd 5) YES_ X _NO*_

f. Disposal site
(review sections 2, 4, and 5) YES X NO¥_

g. Cumulative impact on the aquatic ecosystem YES X NO*_

h. Secondary impacts on the aguatic ecosystem YES X _NO*__

7. Evaluation R hilit
a. This evaluation was prepared by: Sﬁmﬂm@a&mkﬁaﬂ’ﬂ
Position: Regulatory Specialist




- ... . 8. Findinga

a. The proposed disposal site for discharge of dredged
or fill material complies with the Section 404(bX1)

b. The proposed disposal site for discharge of dredged

or fill material complics with the Section 404(bX1}

Guidelines with the inclusion of the fallowing
condifions: .

¢. The proposed dispogal site for discharge of dredged
or fill material does not comply with the

Section 404(b)X(1) Guidelines for the following
reason(s):

1) There is a less damaging practicable alternative __

2) The propoeed discharge will result in significant
degradation of the aquatic ecosystem

3) The proposed discharge does not include ail
practicable and appropriate measures to
minfmize potential harm to the aquatie

- N Gt
Hemnly
—\1-‘_\
Nanninga
26 Sep 9% ek \//é
(dalé) . Marcos De La Rosa, P.E.
Chief, Regulatory Branch




DATE: i2Sept 1996
Permit: 19284(02)

SUMMARY: Talked with John Moran about who was going to do the second mitigation site
{the 3.3 acves on the northern portion of the preject site). He said thai Galveston Bay
Feandation was under agreement to plant the first site, the 5.7 acres in the protested cove.
Thix was also poing to be designated as a consevation easement. They had not worked out
any agreement on GBF doing the planting on the 3.3 acres, however, they plan to do that
when the time arises. Also, the paragraph on page 6 of the plans talks about a continginey
plan as to if the sand is not of economic value, then dredging would cease and no further
miligation would be completed. The applicants do undersitand that mitigation has to be
completed concurrently with the dredging and will be eompleted in proportion to the amount
of dredging completed. :

PROJECT MANAGER: Shavon Manzell Tirpak. 2V¥V1
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AECEWT MAIL REQUESTED” _ EXH]BIT B'6 .

DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
P. 0, BOX 1229
GALVESTON TX 776831229
p— MAY 1 8 2009
ATTENTIOH OFr
Policy Analysis Section

SUBIJECT: Permit: SWG-2007-01865, Captain Jack Roberts; Suspension

Captain Jack Roberts
2435 Broadway Sireet
Pearland, Texas 77581-6407

Dear Capt. Roberts:

This is to notify you that Department of the Army (DA) permit SWG-2007-01865 has been
suspended. DA permit SWG-2007-01865 was authorized December 27, 2007, to amend
DA permit 19284(03) for an extension of time and to modify the mitigation plan to incorporate
specific plans and construction criteria to increase success. The project is located in the
San Jacinto River, along the south bank, north of the Interstate Highway 10 Bridge, in
Channelview, Harris County, Texas.

The original DA permit 19284 was issued on May 11, 1992 and authorized the dredging of
sand for commercial sale and to create a barge berthing area, and required the creation of
15.2 acres of wetlands as mitigation for the project impacts. Amendment (01) extended the time
for completion of that work until December 31, 1999. Amendment (02) reduced the required
mitigation to 9.0 acres of created wetlands and modified the location of the mitigation site.
Amendment (03) also medified the mitigation plan.

In a letter dated March 31, 2009 (aftached), Texas Commission on Environmental Quality
{TCEQ) informed us they have suspended 401 Water Quality Certification for DA permit
SWG-2007-01865 due to the purported water quality issues involving the contaminant dioxin,

Pursuant to 33 CFR 325.7, I may reevaluate the circumstances and conditions of a permit, at
the request of a third party and initiate action to suspend or revoke a permit as may be made
necessary by considerations of the public interest. Among the factors I must considerina
determination to suspend, is whether any significant objections to the authorized activity which
were not earlier considered have cccurred, The suspension of TCEQ 401 Water Quality
Certification not only constitutes a significant objection, but ultimately renders SWG-2007-01865
void as a required condition of the permit. As required by 33 CFR 325.7(¢c), 1 am ordering you to
stop those activities previcusly authorized by the permit to allow TCEQ the time necessary to
assess any water quality issues, Following this suspension, a decision will be made to reinstate,
medify, or revoke the permit.



Within 10 days of receipt of this notice of the suspension, you may request a
meeting with me, and/or a public hearing to present information in this matter. If a hearing
is requested, the procedures prescribed in 33 CFR Part 327 will be followed. After the
completion of the meeting or hearing, or within a reasonable period of time if no hearing or
meeting is requested, I will take action to reinstate, modify, or revoke the permit,

If you have any questions regarding this matter, please contact Mr. Sam Watson at the
letterhead address or by telephone at 409-766-3946.

Sincerely,
David C. Weston

Colanel, Corps of Engineers
District Commander

(Copy Fumnished ~ See Page 3 and 4)



Copies Fumnished:

Miguel I. Flores

Director, Water Quality Protection Division
Environmental Protection Agency (6WQ)
1445 Ross Avenue, Suite 1200

Dallas, Texas 75202

Mark R. Vickery
Executive Director
MC109

P.O. Box 13087

Austin, Texas 78711-3087

Stephen Tzhone :
Remedial Project Manager (RPM)
EPA - Region 6 {6SF-RA]

1445 Ross Avenue

Dallas, Texas 75202

Bob Werner

EPA Enforcement Project Manager
EPA - Region 6 {6SF-TE}

1445 Ross Avenue

Dallas, Texas 75202 .

Barbara Nann

EPA Office of Counsel
EPA - Region 6 [6RC-S]
1445 Ross Avenue
Dallas, Texas 75202

Jim Herrington

EPA, Region 6

Blackland Research Center
720 East Blackland Road
Temple, Texas 76502

3-



Mark Fisher

Texas Commission on Environmental Quality
Water Quality Standards Team

P.O. Box 13087, MC-150

Austin, Texas 78711-3087

Marshall Cedilote

Remediation Project Manager

Texas Commission on Environmental Quality
P.O, Box 13087, MC-136

Austin, Texas 78711-3087

Larry Koenig
- TMDL Study Project Manager
Texas Commission on Environmental Quality
P.O. Box 13087, MC-203
Austin, Texas 78711-3087

Carter Smith

Texas Parks & Wildlife Department
4200 Smith School Road

Austin, Texas 78744-3291

A’at Radioff

Texas Parks & Wildlife Depariment
4200 Smith School Road

Austin, Texas 78744-3291

William (Jamie) Schubert

Texas Parks & Wildlife Depariment
Coastal Conservation Branch
Resource Protection Division

1502 Pine Drive (FM 517)
Dickinson, Texas 77539



APR 0 6 2009

*  -Buddy Gareia, Chairman

Larry R. Soward, Comruntissioner

Bryan W. Shaw, Ph.D., Commedssioner
Mark R. Vickery, P.G., Executive Diveclor

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY -

Protecting Texas by Reducing and Preventing Poflution

March 31, 2009

Colonel David C. Weston
Galveston District Commander
U.S. Army Cerps of Engineers
P.0. Box 1229

Galveston, Texas 77553-1229

Dear Colonel Weston:

1 am writing in response to your January 8, 2009 fetter to the Texas Commission on
Enavironmental Quality (TCEQ) regarding U.S. Army Corps of Engireers’ (Corps) pern:it
number SWG-2007-01865 authorizing sand mining on the west side of the San Jacinto
River north of Interstate Highway 10. The TCEQ last certified this Section 401 permit
during the second permit amendment in 1996. Subsequently, the Corps issued the fourth
amendment on December 27, 2007, however there was no coordination with the
respective state agencies, '

In TCEQ's October 29, 2008 response to your original August 11, 2008 leiter on this
subject, the agency requesied that the Corps suspend or revoke permit SWG-2007-01865.
Suspension/revocation of this permit was requested because of the potential for violations
of Texas Surface Water Quality Standards resulting from the.resuspension of dioxin
during the sand mining authorized by this pennit. The TCEQ anticipated this request
would qualify as a third party request under 33 Code of Federal Regulations (CFR) 325.7,
based upon a chenge of circumstances related to the authorized activity. Specifically,
these changes in circumstances include the listing of the San Jacinto River Wasie Pits on
the United States Environmental Protection Agency’s National Priority List and data
(Attachment B} developed by the TCEQ’s Total Maximum Daily Load program
regarding dioxin contamination in this area.

The TCEQ is very concemed about the continued authorization of activities authorized
by SWG-2007-01865 and reiterates the request for the Corps to suspend or revoke the
permit. Therefore, the TCEQ suspends the 401 certification of permit SWG-2007-01865
until 30 days after TCEQ receives notice of the Corps’ decision under the 33 CFR 325.7
process. Please notify us of your decision on the permit.

P.O. Box 13087 =  Austin, Texas 78711-3087 ® 512-239-1000 *  Internet address: www.tceq.stute.tr.us



Colonel David C. Weston
Page2
March 31, 2009

The TCEQ remains committed to the parinership of combining the responsibilities of
both agencies into a single permit decision. I have included a presentation {(Attachment
A) and data deveIOped by the TCEQ’s Total Maximum Daily Load program regarding
dioxin contamination in this area. We would be glad to provide additional information
on specific dioxin congeners if needed. Should you have any questions regarding this or
any other information, please contact L'QOreal Stepney of the TCEQ's Water Quality
Division at (512) 239-1321.

Sincerely,

Mark R. Vickery, P.G)YEx€cutive Difector
Texas Commission on Environmen(al Qualify

Enclosures

cc:  Carter Smith, Executive Director, Texas Parks and Wildlife, 4200 Smlth Schacl
Road, Austin, Texas 78744-3291
Sharon Parrigh, U. S. Environmental Protection Agency, 1445 Ross Avenue, Snite
1200, Dallas, Texas 75202-2733
Sam Watson, U.S. Anny Corps of Engmears P.O. Box 1229, Galveston, Texas
- TS 53-1229 -
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Sites 15 and 11 are the two highest sediment concentrations measured in the HSC area.
Sediment concentrations were 32,752 ng/kg-dw TEQ (site 15) and 551 ng/kg-dw TEQ (site 11).
Units ng/kg are equivalent to parts per trillion (ppt) Site 11 is in the sand dredging area.

Compared to a screening value of 38 ng/kg-dw TEQ, 9 of 17 sites that exceed are in pit and sand -
dredging area (inside dashed yellow line on slide 3).

{Note: colored contours on slide 3 represent organic carbon normalized values, which differ from
the dry welght values represented by dashed yellow line. Individual samples were normalized to
individual organic carbon concentrations, dividing dry weight concentrations by %o0c. Organic -
carbon content of HSC sediments is relatively low, averaging about 1%, so “oc-normalized” values
tend to be about 100x dry weight values, i.e. X/0.01 = 100X, but ratio can vary by sample.)

Third and fourth highest sites (189 and 158 ppt) are less than half the concentration at site 11.
Those sites are in the main channel near Armco mtake screens, and in Patrick Bayou (also a
Superfund site).

“1 ppb is the TRRP direct sediment contact value for dioxins, as well as the EPA cleanup value®
(from Toxicology staff, 1/23/2009) One ppb equals 1,000 ppt. Site 11 is closer to the

conceniration at which contact wnth sediment may become hazardous than any other site except
.15.



" Attachment B

TCEQ TMDL Data
San Jacinto River Waste Pits
.Numbarof i TCEQ
samplas in TEQ conuenu-auon ! Segment
Station average i(nglkg-ﬂw) :Short descripfion Long description oo |Number iLatitude  Longitude
1 M 78.758]SIR pif site just nonh and outside of Cant Term slip | 100129, aooem} -B5.088634
.2 i _B4512]S/Rpitsite ~ “ljustsouthof 18389 T T 1001[ 29,800854] 950650
3 -h 276531 SJR pﬂ site:” .Nof10,8of 18 . s 1_.__ _1001] 20.800954] _-95.062446
4 “2{ . "13708isiRpiste _ImaindverchannelNNEofpt . " 7 "j001]  20.800i54] — -95.06088
& AT 10audlSiRpitsite " imain tvey channel NE of pit ~ " " 7T 710011 '20,800854] " -95.05835
1 ' 10.803!6JR pitsite " _Tmain fiver channel ENE urpq “1001]_28.797711] __-05.05635)
T A 14.035{S0R pitse LEain, river channe) E of pit. - " "1601] _20.704735] ~ -85.05901
8: ¥ _.2BdéSiSURpitse | " TerodedbarEofpit T T T T 001] T 287047951 -65,06068
B: 1. 11.615[SJR pit site ieroded bar NE of pit. ~ . i T T001)29.787711]_-p5.08066
108 A 155919 SR pitsite | lerodedbarNofpit L 3001729 707711 ] 95062446
L 27" _550.750iSR pitsite " leroded bar NW of pif, E of Cont Tean slip__ 1001] 29.797711{ -85.085008
12! 1 . 54.2851SJR gllslle " " lin Continenta] Terminals batgg slip - ~ 10018 20.797711} -85.066934
R E I T "12.526]8JR pitaite " [Oid Rives In barge area west of SJR channel 1001]_20.781573] -05.060034
W T M T 34.3s4iSIRpitsite Jinmitigation area N side of IH-10 _ _1001| 20.794795|  -95.085006
18T T 2T " 39752.303-SJR pit site Ibetween 11183 and 18388, inpit 1001] 20.794735] -85,083448
167 R EI 138,858 /8JR pit efte islough S ofpit, SofiiA0. ~ T T G0T] T 99.751673] T -98.089448
17, Pl . 806778JR Bu site _ usteastof 11193 7.7TH061: 29792317 -95.08088)
18] L ..35860[SRpitsite | " imain 8 channel, about 7 km N ef pif 1001] 20.803744] -95.063446
L 18.913 SJRpitsite T leroded bar NNW of pit 1km 1001] _20.803744| -95.06468
2o ¥ 81°'SJRP" stie” " lerodad barNNE of pit Tkm " " 17" "9001] 29.803744) ” -65.06086)
21! 40.00318.R pit site inarth of 1 1001]_29.603744] -95.086034
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CHANNELVIEW, TEXAS

INTERNATIONAL REPLY IO, e o

PEARLAND, TEXAS 77581
713 { 485-2464
TN TeErRMINAL R ca i

Decemher 7, 1390

Pepariment of the Army

U. S. Army Corps of Engineers
444 Barracuda Ave.

P.O. Box 1229

Calveston, Texag 77553-1229

Attention: Mr. Dolan Dunn

Re: Removal of Sand on Land
¢uned by H.I.T.

Deay Sir:

It was a pleasure to finally meet you on December 5, 1990 and
have your Mr. B. Bennett introduce me to the representatives of the
various agencies. I really was impressed with the attention given to

my presentation ‘and these interviews, every other Wednesday, approach
is a great step forward.

During the aforementioned interview it was mutually agreed that

‘probable noting could be accomplished before the first of the year

upcoming, however we would like toc go ahead and submit the facts and

application in order that we can get on line (in line) with your
staffs heavy gchedule.

In going over our files we would like to reiterate our past
record at this location and in order to save time and expense, advise
you of past permits, applications, etce. which are:

1. In 1976 we applied and received permit application 11357

after overcoming objection of Texas Antiquities Committees. [See
letter marked (B) attached]

2. In 1980 we requested permission to dredge out @ 1,100 cubic
yards of sand on our property to facilitate docking barges. This was

- sppraved by agencies. [See copy of letter marked (A) £rom Texas

Department of Water Resources attached]

3. In 1984 we received a permit to f£fill in an area @ 100' x
900" (Permit 32047) alongside item §I.

At this time we are desirous of obtaining a permit to dredge out
our East land, dispose of sand as per permit application. This
removal will he gizable in comparison with our permit issue in 1980
but feel that no impact on the environment will be the same.



‘Department of the Army
--Mr.: Polan Dunn

Remcval of Sand - H.I.T.
Decewber 7, 1990

Paqe -2 -

) We have gone through ocur files and enclosed with this lestier and
application offer a copy of all, to date, permits or letters that we

have received in the past which may prove of some assistance in
avaluating this project.

.A Harris County (Fill) Permit 32047
TU. 5. Corps Permit 15472

Port of Houston Authority 15472
Texas Park & Wildlife

LR
ocaw

In conciusion we wonld like to point out the following:

Land to he excavated i3 on private property owned by Houston
International Terminal. (State of Texas not involwved)

Material excavated hy dredging material will be processed through
shaker screens to where boxas will bes totally removed from the
premises with no fall out other than original water.

Enclosed are photographs showing the area/s to be worked over.

There are no water fowl roosts nor have we seen any bird life in
this area. Perhaps traffic on I-10 anyway ?

There are no vegetation in this area.

Land is near dry for the most of time (Except £for storms and
extreme South winds).

The Houston International Terminal has been flooded several times
in past years, (not from f£lood tides but f£rom heavy rains and release
of water from Lake Houston)} we feel that the displacement of this
land would permit the equal amount of cubic yards of water to be
displaced into the original track of the San Jacinto River.

GLO (ndflnwolved) The area to be worked is not on navigable

waters, off San Jacinto River and not enough water to support a
vessel ,

Sir, upon receipt of this letter with the enclosures (Permit
Application, etc.) we would appreciate a call from you or your staff
if further information might be required.

Thanking you in advance for your usual prompt attention, remain
with

Rquects. {; 54;

{ ~“ﬁ;pt. Jack Roberts
JR:hr " :

Sl

SRR



OMB ABPAOVAL NO. 0702-0036
Expires 30 June 1992

bwamurl mhnmdmmummm
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will taka longe. Sand comments reganding ¥is burtien estimals or sy
: Dicectoraim fof Information

m'mhm Secion 10 of the Rivers and Harbors AL of 1539, Section40t-of 1he Clea Walr Actend -
 Sedsacch acd St:mhmmmmmmmm“‘hummmd_m_

peoiaded on thig foem wil be usad in evaluating ihe appicabion for 8 parmit. fnformalion in this appication i made & matter of -
o pubiie dolce. Dmrodummmrwmmmm B data requasiad are necassary i order o
mmhmnp«mw H nacsesary information i not provided, e pacmet applcation canot be processad nor

&l e Grimaings o oo reprachocibia Cogies which show 8 focation and character of 1 propossd acvity must be atiached 0 ¥is appication
t&mmmmu mhmmumnmewmwm“mmdnwm An spplication
mmnuw
APSLICATION NUMBER (To be assigned by Corps) 10 DEC 1000 3. MAME, ADDRESS , AND TITLE OF AUTHORZED AGENT

. Capt. Jack Roberts

g0 44 2918 Green Tee Drive

. : Pearland, Texas 77581

1% m&mmwmc_.m acy13)_485-0537 {Fesidancs)

- Houston International Termipal &SV 13V 4852464 {Offics)
-18001- I10 East (Highway 73) R o § s ond suthed
Channeluew Texas 71s3p - Y O T wslmey

bahuif &3 W sgent in the processing of this pamit application end 10
Telophens ao during busioses houws : - frnish, upon request, supplecendal information in support of the spplication,
act713__485-0537 {Fesicence) SIGNATURE OF APPUIGANT DATE

G713 _A85-7484 (Cftics)

4. DETALED DESCRITION OF PROPOSED ACTIVITY

£

4s. ACTIVITY
f Dredged and/or dig sand from land owned by H.I.T.

All dredged material will pass through screens - Boxes of approved des,1gn and
t“angpurted by barge or trucks. No material will be permantely stored on
adjoining land or passed.back into surrounding waters.

" 4h. PURPOSE . .

T0 dlspose of sand cemmerically and to increase fleeting (parking) space
for barges owrnied by owners and/or others.

" 4c. DISGHARGE OF DREDGED OR FiLL MATERAL

Same as 4A. above.

nnmn AAR As wy RQ EKTION GF APR 86 1S OBSOLETE. {Propoownt: CECW-ON)



ADJONS THE WATERWAY

SRRt -

& WATERSODY AHO LOCATION ON WATERSDDY WHERE ACTIVITY BXISTS DR 1S PROPOSED

Land is on land owned by H.I.T. is net on any navigable waterbody.
{See diagrams attached) '

7. LOCATION CH LAND WHERS ACTIVITY EXISTS OR 1S PROPOSED

magg, 18001 - I10 East ( Highway 73}
Channelview, Texas

STREET, HOAD, ROUTE OR OTHER DESCRIPTIVE LOCATICN

Harris . Texas 77530
TOUNTY —STAIE 26 COOE
' ”*
{CTAL COVERNG BODY WiTH JURISOICTION OVERGRES
8. la sy paction ol the sctidty foe which sulberization i sought sow compleis? 0 ¥es Ki NO

¥ soawer ie “yec” give ressont, month st yeer the activity was sompieted. indicale the &Xisling wotk on the deswings.

9. List 3l approvala or oartifications sixt deniaie recaived fiom sthes fedatal, intarstats, state of local sgancias for sny struchuses, construction, dischargas or othae
aciivitias described in this application.

ISSUING AGENCY TYPE APFROVAL IDENTFICATION NO. DATE OF APPLICATION DATE OF APPROVAL DATE OF DEMAL

None to date  (See letter attached)

0. Application is bacetyy made for a i of parmits 10 suthorze the activites described hiesi. | cartily that | am Jamikas with tha information conatsined In the
application, and that 15 the best of my knowiedoe and balief such micrmation is Lrus, complate, and sccinste. | further cartily that | pocsess the suthority to
mmm-:wﬁmumummmmmmw

’{'f

g 7

‘- Dec.7. 1990 ‘___ﬁ____.__-' :
_DATE J.:f" &GNAWQFAGE'H - .

The applicetion mus! be signed bLm parson who desiras to underiaks the' pnﬁésod activity (opplicam) or 1 may be signed by a duly
suthorized apent il tha statemant in biock 3 has baen filed out and signed.

18 U.8.C. Baction 1001 prmioum Whoaver, in any mannar within the jurisdiction of any depariment or agenty of The Uniled Slates
Wﬂwﬂﬂyﬂ“m&wmmWWm&,m tr dovice & maienal fact or makes any falss, fictiious of fraudisent
saiements or rapreseniations of makes or Lses any false wiitng or document knowing $ame L contain any falss icktions or 4
lrm;bmmmnumw.mummmmstqummmmgum

{Roverse of BN FORM $245)
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" EXHIBIT D-1



 EXHIBITD-1°

Big Star Barge & Boat Co., Inc
2435 Broadway
Peartand, TX 77581

713-254-6007

Septeinber 23, 2010

Mr. Robert Werner, Enforcement Officer

Supertund Enforcememn Assessment Section (68F-TE}
1].5 EPA, Region &

1445 Ross Avenue

Dallas, TX 75202-2733

VIA USES Certified Mail # 7008 1830 0000 5699 0134

Re: 8an Jacinto River Waste Pits Superfund Site, Channelview, TX
SSID No, 067€, EPA ID No. TXNO00606611
CERLA 104(e) INFORMATION REQUEST

Tlear Mi. Wermer,

15 01

I.UII

ks
T,
/
t
Wi

Enclosed please find Big Star Barge & Boat Co,, Ine’s response, with

- enclosures, to your agency’s Information Request.

Sincerely yours,

ig;%} Wb

Jay W. Roberts
President

Big Star Barge & Boat Co.Ine.

Enclosures

(RS R R
610642
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ENCLOSURE 4
SAN JACINTO RIVER WASTE PITS SUPERUFND SITE
INFORMATION REQUEST
QUESTIONS

Identify the personls) that provides answers to the questions below on behalf of Big Star
Barge & Boat Company, Ine.

A. Jay W. Reberts
President
Big Star Barge & Boat Company, Ine.
2433 E. BROADWAY
PEARLAND , TX 77581

B. William L. H. Morgan, Ir.
12815 Gulf Freeway
Houston, Texas 77034-480%7
Telephens 281 481 5807
Eniail Billmorsan@msn,com '
Adtorney for Big Star Barge & Boat Company, Inc.

Please identily the organizational refatimship between Houston International Terminal, Inc.
#ad Big Star Barge & Boat Company, Ine.

Big Star Barge & Boat Company, luc. is 3 corpuration organized in the State of Texag
an July 11, 1969, owned 166% by Stelln Roberts witit her death an April 21, 2001, at
which time 48% way distributed to Jack Raberfs, 26% to Jay W. Rolierts, and 26% to
Diana L. Roberts, Houston International FTerminal, Ine. is a corporativn orgarized i
the State of Texas on February 16, 1982 owned 52% by Jack Roberts and 48% by Stella
Roberts until her deatk on April 23, 2001, af which time her joterest was distributed
24% to Jay W. Roberts, and 24% ta Diana .. Roberts.

Has BSB ever participated in any planning for dredging activities in the area of the San
Jacinto River, along its south hank on the north side of the <10 Bridge in Harrls Couitty,
Texas (see Enclosure 3, Aedial photo).

KOG

Has BSB ever participated in any ciz‘afging activities i the area of the San Jacinto Rjver,
along 'its south bank on the north side of the 1-10 Bddge in Hards County, Texas {see
Enclosuie 5, Aetial photo).

NO

5. 1f your answer to eilher girestion #3 or #4 is yes:



A. Please provide copies of all documents in your possession that describe or contain any

inforTnation that pertains to BSB's participation in planning and/or dredging operations in the
above described area of the San Jacinto River.

B. Please desciibe the dredging activities that BSB participated in planning for and/or was
invalved with sand dredging operations conducted in the above described area of the San
Jacinto River. Your answer should include. but not be limited to:

1) The period that actual dredging activities accurred.

2) The name of any third party that directed, controlled, or participated in BSB*s invelvement
with dredging operations in the above described area of the San Jacinto River.

3) The location placement of any waste dredging matetial, i.e., disposition of "overburden™

that resulted from sand dredging activities in the above described area of the San Jacinto
River,

6. If your answer to the above questions #3 and #4 is no, please explain why a Letter, dated
November 20, 1998 from Houston International Terminal fo Department of the Army (see
Exhibit 5) identifies that, “The original permit was issued after much discussion during
conferences and meeting with Parker Brothers, "As you know Parker merged to form Parker
LaFarge which set back our operations by at least a year. Only one (1) barge load was removed
by Parker LaFarge....In lats 1997 we entered into a working contract with Mega Sand (Dan &

Brenda Moore) who agreed to the mitigation plan. In September 1957 dredging recommenced
and work on the mitigation plan started.”

Since the Ietter referenced ahove was from Housion International Termiaal, Ine., said letter
does not implicate that BSB participated in the comments or aetions referenced therein.

7. Please identify the nanies of all dredging companies that you have reason to believe have, at any

time, participated in the plarming of, andfor participated in, dredging opetations in the above °
described areaof the San Jacinto River.

Although Big Star Barge & Boat Company, Inc. was not a party to any dredging operations
in the above described area of the San Jacinto River, Big Star Barge & Boat Company, Inc.
is aware ounly of a lease wherchy Houston International Terminal, Inc. authorized
MegaSand Enterprises, Inte. to dredge sand fron: said area.

8. Please identify the owner of record for the area in the abave described area of the San Jacinto
River.

Big Star Barge & Boat Company, Inc.

9. If BSB is the owner of recerd for the above described area of the San Jacinto River, please
provide EPA with 2 copy of the cutvent recorded deed that documents BSB's ownership,
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SPECTAL WARRANTY BIEFDY
THE STATE OF TEXAS s
s ENOW ALY MEN BY THESE PRESENTS:
COUNTY OF HARRS s

W RERE TieReE LR

THAT PARKER BROTHERS & COMPANY, INC., a Tezas corprtion, focsted i Har-

+is Conty, Texss (hereinafrer calfed *Grantor,” whetker oar of mor) for wad in considenting of

the syt of Tea Droltarg (350,90 and other good md veloably cossidanicas to Grantor inband | {/
ﬂa&mmumm&.?mmmma 2918 GreenTee, [ 4
w [ 4 c n i e - (4

Texes 77582 {heres . ey ooe or mote}

Recrigr of all of which is berely scknowledged cnd coafessed, bhas GRANTED, BAR:

" GAINED, JOLD and CONVEYED and by thae preents docs GRANT, BARGAIN, SELY exd

CONVEY, unto s2id Goater all thiy cenzin tnct o parced of lznd, toperher with o] fprove-
mens thereon, sieated by the County of Harrk, State of Texas, 2nd described ws follows,

Al thar ettales property deseribed oo Bxhibiy *A™ iuched hereto snd siads a pat
bereef forall purpeses.

This coaveyance 5 mads subject to {f) sy and il revictionr, covesanty, minenl endfor
roysl:p reservations, coverius, maintemance or il chasges, end etserents, i 2y, rlaing o
the bereinghove described property, but ooly tothe extent that they ere ol in fores snd offen,
shown of recond in said Commry, 25 o i zoning laws, regalrdans 1od exdinatess of oicicil
@o&;ﬁﬂaﬂs@ﬁqﬁﬁ.&mﬁgﬁcﬂ%ﬁﬂ;ﬂhe&%
ingto reinzbove deacribed Jropertys or darage rovulving from sllagrtfonc or
termimeinng zl:ulumns&rtoh&umm&ksw a preferentisd or a frzudalent traneler und= the

TSORVER,

CEPTSOLELY THE WARRANTY OF TTTLE EXPRESSLY SET FORTH HEREDN: IT 2.
ING THE INTENTION OF GRANTOR AND GRANTEE TO EXPRESSLY REVOKE, K2-
LEASE, NEGATE AND EXCLUDE ALL REPRESENTATION AND WARRANTIES, IN-
CLUDING, BITT NOT LIMITED TO, AWY AND ALL EXPRESS OR IFLIED REFEESEN -
TATIONS AND WARRANTIES ASTO G) THE CONDITION OF THE PROPERTY OX
ANY ASPECT THEREOF, NCLUDING, WTTHOUT LIMITATION, ANY AND ALL £X-
PRESS OR IMPLIED XEFRESENT ATIONS AND WAREANTIIES RELATED TO SUTTABIL-
TTY FOR HABITATION, MERCHANT ARILITY OR FITNESS FOR A PARTICULAR (3E
OR PURPOSE: (5) THE NATURE OR QUALTTY OF CONSTRUGTION, STRUCTURAL
DESIGN OR ENGINEFRING OF THE IMPROVEMENTS; (i) THE QUALITY OF THE
LABOR OR MATERALS INCLUDED N THE IMPROVEMENTS; Gv) THE SOIL CONDT-
TIONS, DRAINAGE, TGPOGHAPHICAL FEATURES OR OTHER CONDITIONS OF

{
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THE FRQPERTY OR WHICH AFFECT 'THE PROPERTY; (3) ANY CONDITIONS AT OR
WHRH AFFECT THHE PROPERTY WINHRESSECT TO ANY FARTICULART,

HEPEESENTATIONS BY GRANTOR WHATSOEVER, EXCEPT SOLELY THH WAR-
RANYY OF TITLE EXPRESSLY SET FORTH HEREIN.

TOHAVE AND TO HOLD the shove deseribed proiset, together with off and sinpular
the rights and appusnenanscs thermo in any=rie belooging, unto the 12id Grantes and Grantee's
Ticins, tocoemsors dotd axeipes, forerer; aud it b xprecd thx Grantor and Gragrer's helrs, suceesson,
aad itsigas am betely bosed v vz and forever defend, ol 2od singadar, the premises, unte the
sid Granres nnd Grasrre's heiey, eeezeonts and uxsipps, appine every pesson whomoeves lwfully
aiming e v claim the same or iy past bereof, by, through, or uoder Grastor, but oot otherwie,

Taxes fox the carrens year have brea rorated a5 of the date bereof, zud Graates suzzacgand
#prees o pay the rame,

24
EXECUTED as oftbe__ 2.3 " dayof Toly, 1990,

PARKER BROTHERS & COMPANY, INC. '/5‘/J
By 2
Pizsidenc
THESTATEOFTEXAS  §
5
COUNTYOFHAKRIS  §

“This lvwrunger: was ackoowledped bofare mron the_ 23Td dyy of Aprl, 1998 by Robent
R Peeix, Presidesie of PARKER SROTHERS & CO., INC., 2 Fexxs carporstion, lor snd on bebalf
of 3 Texon rearporstions.

SAMICE O RUETOM
Y COmactn Fafwe
Febrizyy 26, 2008
Nowry i, State of Texqx
My eomagisdon expires: Noury Nane Prined or Typat
Dz-20-02 Janice D. Axgroon

1
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Lanp DaraStrveys, Inc.
BON DENSON
Regnived Prahssdonaf intd torerpes

5‘-[:“ 3 Jiv J
Exnigir ™ A"
D e g
Fil= No. 9802343 Moy 22, 1998
BOU 10
07420 ACRES

A trect of land contxising 0,7420 seres bdng pert of and out of the résldye efen
criginal called R0 Acee Troet a9 clted In Volunu=2821, Pape 313 of the Harris Cauny
Deed Records {HCDR), in the J.T. Harrell Survey, Abstraet No. 330, in Herrls Cousiy,

Texsis: sid 0,7420 eoyes being more panitnlady descefbed by meies end bounds as
follovws:

COMMENCENG at the intersection of (he nanhesty rightofiway line of Infestats
Highoay 10 with e westerdy lit of SAN JACINTO RIVER ESTATES, n subdivision
of land accoding to the magor plat theveol veeardsd in Yelume 16, Page 9 of the Hurls
Counry Map Recoxds, funy which « faiind 1-inch iron pipa bzars wigtess st N 00 deg. 38
00~ W, a digtanice of E.77 fact (sald pipe being ax shown on plat of swivey of the hierin
deseribed tract prpsred Septanber 15, 1954 by RM Atkinson, PE);

THENCE, N §0dzps. 38 00" W, afong the westerfy line of satd called B0 Acre
Trect ax deseribad [a Volurse 2821, Page 313, HEDR, snd ns indicaied oo salid plax by
Atkirson, ota disitnce of §40.00 fect pecy o 5/8-inch fron ved set for reférenes end

continning fora wal Mdmsmtu&mmdmmwyhﬂmf
the San Jacisio Rivery

THENCE, contleuing EASTERLY aleag and with the meanderd of the water's
edge of the suthly Bark of tre San Jecinto River, fof an wpptoximete (otat distages of
4,474 fext tothe point of interseeon of the waler's edge of the seutherly bank of this Sen
JFacintn River with the eac jine of said enltcd 0 Acre Tract;

“THENCE, S 00 dcg. I2'08" E, nlany the cast lins of said called 80 Acre Tract, at
45.73 feet, mops or lews, pass 3 5/8-Inch fean rod st for reference, and comtinuing fora
toial disence of 141,12 faet 1o the POINT OF BEGINNIRG;

THENCE, $ 89 deg, 2 007 W, for a distznce of 100,00 foct t & point for comevs
THENCE, § 00 deg. 38 00" E, for a distunce of 323.20 féet to & peint for cotsers

THENCE, N 89 deg. 27 00" E, for a distance of 100,00 f221 to o polfnt for comen,
on the east lne of the aftresald called 87 Acce Trect;

PO, Box 350827 ~ Houstps, Texss 772880027
Office: {713) 6438585 « Fax {2371} 3320550

O
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THENCE, N tdeg, 38" 00° W, dong the casierly Hine o seld 30 Acr Tract, forn

dittance of323.20 feerto the FOINT OF BEGINNING, of a tract cortslining .7420 more
of Inad,

m._nm S‘-c.z-‘i?

Don Deison, RPLS # 2058; STATE OF TEXAS

FILED FOR RECORD
800 AM

JL 2788

Topaty ferk, Hanis Coutty, Tos
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GERERAL WARRANTY DEED

THE STATE OF TEXAS

§ .
§  KNOW ALL MEN BY THESE PRESENT:
COUNTY OF HARKIS 5

THAT M. HICHAEL GORDON (a sitgle man who has never been
--------------- mazrriad) and FRANK F. SPATA (who Is not jolued by his wife herein
for the reason that the real property herelnafter conveyed does
nof: constitute or form any part of thelr regidsnce oxr business
homegtead) both of the County of Harzis, State of Texas, herain
called Grantors, for and in consideraftion of the sum of TER ($10.00)
DOLLAKS to them in hand paid by BIG STAR BARGE & BOAT CO., INC., a |~
Texas Coxporation, herain called Grantee, and for other geod and
valuable conalderation, the reveipt and sufficiency of which is
hereby acknowledged and confesaad:

HAVE GRANTED, SOLD and CONVEYED and do by these presents
GRANT, SELL and CONVEY unto the Grautee tha surface estate only in
and to that cevtaln btwact of land contalning 190.8 acres, more or _
lesa, out of the Joglah T. Harrell Survey, Abatract No. 330, Harrxis p
County, Texas, deacribed as Tract Number One (1) in deed from
Edward Shlalds, et uz, to ¥. Michael Gardon and Frank ¥, Spata, - -
dated Rovember 15, 1943 snd recorded in Volume 1297, Page 16 of the
Deed Records of Haxris County, Texas, SAVE AND EXCEPT the following:
(a} 12.B4 acres conveyed ta the State of Texas
for road purposes by dead, dated September 15,
1947, and recoxded in Volume 1562, Page 48% of
the Deed Records of Harxis County, Texas; and
(b) 7.8% acras conveyed to Marina Realty Gorporation
by deed, dated December 30, 1959 and recorded in
Volume 3900, Page 246 of the Deed Records of
Harrie County, Texas; and
(c) 20 acres conveyed to Virgill G. McGlaones, Trustes,
by deed, dated Augusr 12, 1965 and recorded in
Volume 6037, Page 352 of the Deed Kecords of
Harris County, Texas,
TO HAVE AND 10O HOLD the above deacribed premises together with

all and singular the rights and appuxtenances thereln in anywise




185-65-0016
belonging, unto the Grantee, its successorz and agsigna forever;
and Grantors do hereby bind rhemselves, their helrsz, exscutozs
and administrators to NARRM- AND FORERVEF DEFEND all and singular
the said premises wmto the Grantee, its suecessora and assigns,

against every person whomsoever lawfully claiming or to claim the

game or any part thereof.

This Conveyance is made and accepted subject to any and all
restrictions, easemeflts, reaexrvations and other condliions, if auy,
ralating to the aboyve describad real property, to the extent, and
only to the extenf, thak the same may s£ill he In force angd effect,
shown: of record In the office of the Coumty Clerk of Haxris vounty,
Texas, and morxe partleulaxrly to the following:

(a) All viaible and apparent easements not of recoxd

in the Dffice of the County Olerk of Harris County,
Texas.

{b) Unchstructed easement five (5} feet in width along
tha west property lina of the property, together
with an unobatructed aerial easament adjoining
cthareto ten {10) feet wide from a plane twenty (20)
feet above the ground upward, granted to Houston
Lighting and Poway Company by unrecorded Ilnatrument,
dated May 11, 1960, said easewment being further
lgeated by Sketch No, AH-13867-H attached vhereta..

{c) Easement for ingress and egress to San Jacinto
River, over and across that cextain 19.35 acre body
of water koown a3 Horton and Horton Cut, togather
wich the right and privilege to construct and
waintain docks or whayves, granted to Marina Realty
Corpuration as described in unvecorded Instrument,
dated Kovember N 7.

{d) Fipeline masemsnt granted tc Humble Pipe Line
Company by instrument recorded in Volume 934, Page
485 of the Dead Records of Harrls County, Texas,
ag defined and limited to a £ifty (50} foot atvip
by instrument recorded in Volume 5050, Page 3 and
in Volume 6179, Page 521, both of the Deed Recoxds
of Herris County, Texas.

{a) Easament f£ar flare vent atack and elevated walkway
ranted to Huwble Pipe Lina Company by unrecordsd
.%natrument, dated Auguat 29, 1968, sald casement
being located within the above described fifty {50)
foot stxip and further located on Humble Pipe Line
Company Survey Ho. 1480, Bketch B-4955, dated
August 7, 1968,

{£) 0il, Gas and Mineral Leame, dated Cctobor 5, 1979,
by and between M. Michael Goxdon and Frank F, Spata,
as lessors and Energetica, Inc., ag Lessee, for a
primary term of threa (3) years with walver of
aurface rights contained therein,
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(B} Untecorded lease agreement betwaon Goantors harein,
as Lessors, and Sterling & SterlingfAdvartising,
Inc., as Lesges, covering present placement of

biTiboard or advartising sgfn; and which legae
terminates on February 28, 1981,

EXECYTED at Houston, Texag, this _g ¥ day of AUGUST, 1980 A.D,

-
v [ P 2T .

£
RS ALl Tt
- -

THE STATE OF TEXAS ' %
§ L
COUNTY OF HARRIS Y R
R L S Y .u‘ .’.' ) f !‘; -:'/ '
e oy . " w i.: = "o —
BEPORE ME, the underaigupd autbdrIty, on this day pergonally
appezred H. MICHARL GORDOR; £o ma to be the permon whoso

name is subseribed bo the foregolng instrument, and acknowladged

to me that he executed the paws for the purposes and comaideration
therein expressed and in the capaclty therein stated.

GIVEW URDER MY HAND A.HUISE&L OF OFFICE this the 27

otaxry Public an
Harris County, Tq:cn .
Ry

-
Sy -t

B STATE OF THXAS g
CAUNTY OF HARRIS §

BEFORE HME, rhe undersigned authr.u:f.i:gs on this day peraonally
appeared FRANK ¥, BPATA, known to me to the peraon §8 nAme
ig subscribed to the forago!n§ inatrument, and aoknowledged to
me that he executed the same for the purposes and consideration
therein expressed and in the capacity therein atated,

GIVEY UNDER MY HAND AND SEAL OF OFFICE this the 37
day of gmgnsz + 1980,
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EXHIBIT D-2

Houston International Terminal, Inc.
2435 Broadway

Pearland, TX 77581 —n

713-254-6007 5

September 23, 2010 : :

g9 selid Led3s 0l
QRAIZIZY

M. Robert Wemer, Enforcement Officer

Superfund Enforcement Assessment Section (6SF-TE)
U.S EPA, Region 6

1445 Ross Avenue
Dallas, TX 75202-2733

VIA USPS Certified Mail # 7008 1830 0000 5699 0127

Re: San Jacinto River Waste Pits Superfund Site, Channelview, TX
" 8SID No, 06ZQ, EPA ID No. TXN000606611
CERLA 104(e) INFORMATION REQUEST
Dear Mr. Werner,

Enclosed please find Houston International Terminaj Inc.’s response,
with enclosures, to your agency’s Information Request.

Sincerely yours,

75 vl

Jay W. Roberts
President

Houston International Terminal, Inc.
Enclosures

ARG
610644
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ENCLOSURE 4
BAN JACINTO RIVER WASTE PITS SUPERUFND SITE
INFORMATION REQUEST
GUESTIONS

Ideatify the person(s] that pravides srswers t6 the questions below on behalf of Houston
Tntermationa] Terminal, Ine.

A, Jay W. Roherts
President
Honston International Teemipal, foce.
2435 E. BROADWAY
" PEARLAND, TX 77581

B. Witliam L. fI. Morgan, Jr.
12815 Gulf Freewny
Honston, Texas 778548067
Telephome 28% 451 5857
Email Billmorgan@msa.com
Attorney for Houston International Terminal, Inc.

. Please #entify the organizational telationship between Houston International Terminal, Isc.

and Big Star Barge & Boat Company, Inc.

Big Star Burge & Boat Company, Inc. i & eorporation organized i the State of Fexus
on July 11, 1969, owaed 100% by Stella Roberts onfil her deatht an April 21, 2000, ot
which time 48% was distvibuted fo Jack Roberts, 26% o J&y W, Boboris, snd 26% fo
Disna L. Roberts. Houston International Termisal, Ine. #s a corpovaiion avganized &
the State of Texas on Fehiuary 16, 1982 owned 52% by Jack Roberts and 48% by Stella
Roberts until fier death oo Aprit 21, 2801, af which fime fer fnterest was distributed
24%: to Jay W. Roberts, and 24% fo Diana L. Roberts,

Has HIT ever participated in any planning for dredging activities in the area of the San
Jaeinto River, along its south bank on the north side of the I-10 Bridge in Harris County,
Texas (see Enclosure 5, Aerial photo).

T submitfed an application with the Corps of Engincers for a dredging permit for the
area and entercd infoe z Tease with MegaSand Eatergrises, Ine. for Mcgas:mti
Enterprises, Ine. to dredge sand from the area.

Has HIT ever perticipated in any dredging activities i the area of the 8an Jacinto River,
along its south bank on the nonk side of the 1-10 Bridge in Harris County, Texas (see
Enciosure 3, Aerial phota).



HIT entered into a fease with MegaSand Enterprises, Ine, for MegaSand Enterprises,
Inc, to dredge sand from the area.

5, 1f your answer to either question #3 or #4 is yes:

A. Please provide coples of all documents in your possession that describe or contain any

information thet pertains to HIT’ s participation In planning and/or dredging operations In the
above described area of the San Jacinto River.

The dredging permit and lease with MegaSand Enterprises, Inc. is aftached,

B. Please describe the dredging activities that HIT participated in planning for and/or was

invoived with sand dredging operations conducted in the above described area of the San
Jacinto River. Your answer should inciude. but not be limited to:

1) The period that actusl dredging activities occurred.
Daring the term of the ahove described lease with MegaSand Eaterprises, Inc.

2) The name of any third party that directed, controlled, or participated in HIT's involverment
with dredging operations in the above described area of the San Jacinto River,

MegaSand Enterprises, Iuc.

3) The location placement of any waste dredging material, i.e., disposition of "overburden”

that resulted from sand dredging activities in the above described area of the San Jacinto
River.

It is the understanding of HIT that a small part of the Overburden ey have been
place in the Corps of Engineers “mitigation™ area, however, since Megasand
Enterprises, Inc. was c¢onducting the dredging operations HIT personnel aren’t
aware of al| of the specifics of said operations.

6. If your answer to the above questions #3 and #4 is no, please explain why a Letier, dated
November 20, 1998 from Houston Intemational Terminal to Department of the Army (see
Exhibit S) identifies that, “The original permit was issued after much discussion during
conferences and meeting with Parker Brothers. As you know Parker metged to form Parker
LaFarge which set back our operations by at least a year. Only one (1) barge load was removed
by Parker LaFarge....In late 1997 we enteted into a working contract with Mega Sand (Dan &

Brende Moote) who agreed to the rmttgatxon plan. In September 1997 drcdumg recommenced
and work on the mitigation plan started.”

NA,

7. Please identify the names of all dredging companies that you have reason to believe have, at any

time, participated in the planning of, and/or pasticipated in, dredging opetations in the above
described area of the San Jacinto River,

Housten: Internafional Ferminal, Ine. was nof a party to any dredging operations in the
above described area of the San Jacinto River, Houston International Termins), Inc. is



aware onfy of a lease whereby Houston International Terminal, Inc. authorized MegaSand
Enterprises, Ine. to dredge sand from said area.

. Please identify the owner of record for the area in the above described area of the San Jacinto
River.

Big Star Barge & Beat Company, Inc.

. If HIT is the owner of record for the sbove described area of the San Jacinto River, please
provide EPA with a copy of the current recorded deed that docurnents HIT's awnership.

NA
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LEASE AGREEMENT FOR MINING AND DREBGING ™
OF SAND LTt

This agroement is made by MegaSand Entarprises, Inc, (MS) herein ealled Lessee
and HOUSTONINTERNATIONAL TERMINAL (HITY, h-adrc incalted Lessor, whethorone
ormore. This lease s to be for excavating, dredging, or mining of sand, dist and gravel, and
does ot affect the mineral dghts of the Tand.

In consideration of the mutual covenants and agreements herain set forth, and other
goad and valuable consideration, Lessor does hereby demise and lease and Lossee does
tieraby lease from Lessor property lacoted at BT teeminal on the San Jacinto River, Nurth
of the T-10 Enst bridge at the Sun Jacints River in East Harrls Counly, Texas, herein calted
and designated as "Leased Property™ for mining, dredging, remaving or selling commuere{ally
recoverable sand and assoeiated products.

IERMS
The term of this 1eage shall commence immediately upen exceution of this agreement
and shall continue untll the curreat Corps OF Engineers Permit number 19824 issued may
11, 1992 scheduled 1o termminate November 30, 1998, znd not fess than one (1) extension,
ranewal or newly acquired permit shall expire, Upon termination of the current permit 10
dredge, HIT -shull be responsible for extending the permit for a minimum period of three

"

(3) yeurs. IF HIT is vmable to extend the permit, this agreement will terminate upon
expiration of the permit.

Notice of intent to vacate or intenk not 1 renew the lease must be given on or before
the 30 days prior to expiration of auy permiit to dredge issued by the Corps of Enginecrs,
or spplicable suthority.

Lessee agrees to abide by all Federal, state and Local laws so far as the operation
is concemed, )

This lease cznnot be reassizned lo any Individual. company. corporation or
parinership without the express writlen parmission of Lessar,

Lessec agrees 1o pay the agreed price for all sand, dirt graval or other produets tuken
from the land by the 20th of the following month, Sand shall be mcasurcd and paid by
either by cubic yards, or by the ton, whichever is applicable.

Lesses nprees 1o pay $.65 (65 cenis) per cuhie yard for sand recovered and mensured
for resale, or fifty ceats {8.50) per ton for spnd rocovered for resale.

L
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Lessor agrees that for a 1he period of the lease that it witl not Tease any part of this
property for the excavation, mining or dredging of sand except for the Lesses namad in this
contraet,

Possession of the Leased Property shall be delivered to Lessec onthe commencement
date urdess posscesion is delayesd due to construction O repairs it which svent Lassor shall
not be Jighle to Lessee for sucl delay, and this Lease shall remain in effect subject to the
fiollowing rexms:

(®) Al payments shall bo abated on a daily basis dusing such delay, and

{b) should the delay.exceed 3 days sfter the commencenent date, Lessee may
terminate this Lease by giving written notice to Lessor of such termination
and Lessor shall immediately refund to Lessce any deposits and tentals paid

and neither party shiall thereafter have any obligations 1o the other purtuant
to this Lease,

Minor maintenanee or repairs to be performed on commencement date shall net
prevent delivery of pessession to Tenant.

Lesses agrees that any breach of any part of this contract ¢onstitutes Iose of gaod
falth and sutomatically and tmmediately terniinates the tatal contraet, ’

Should Lessee pay with a check and the check ig returnad by hissher bank because
of insuffictent funds, or because the aecount has been elosed, or any ather reason that is the
fault or within the control of Lessec, s penalty of twanty-five ($25.00) dollars shall be
atzessed for the rotumed ¢hock and Joss of use of the funds for the period that the check
has been outstanding. If one clieck is retumed for any of (he ibove reasans, then Lesses
mey be required o poy from thal doy forwsrd for the remainder of the fease term with cash,
or certified funds (certificd check, or money order),

HIT herehy covenants and agrees to pravide an area for the fmstallation and
maintenance of a cyclone wash sand and cement stahilized sand plant with electric utilitics
provided on site for the operagosn which shall be a minimum of 15,000 squsre foct in an
srea of approximately 200 feet by 500 feet.  ITI7T agrees to provide unimpeded access and

easement(s} over itz property for the ingress and egress of MS vehicular traffiz and oll traffic
to support the operation.

.02



Lessee agrees to release Lessor from any and all Habilites arising from any dispute
wherein the handXug ute or sale of sand is concerncd including any aud all persansl injurice
and sulls.

Lessor and, or its agent shall have the right at !l reasonable times during the term
of this lease with reasonable notice to enter the leased properly for the purpose of
mypeeting Hrens 1o determine If the torms of this Jease are being kept.

Texas luw is to apply and any oction {s to be brought in the Counts of Harris County,
Texas, or the nearcst Federal Courts thereto.

R 1B,

BIT warrants that the property covered by this agrsement and the Corps of
Epgincers Permit is owned and conirofled by HIT and will indemnify 2nd hold MS harmlicss
from and in any action covering the properny, its ownership, control; or usc consistent with
the terms and conditions contained herein. ’

HIT warrants the Crops of Engincers Permit {5 valld, existing and current as of the
date of signing of this agreement and that no other permils or authorizations are nceded,
necessary or required by any of the federal, state or Jocal goveramental body ar agency for
MS 1o conduct Hc operatians on the Joased property. Should any other permits or
authorzations be necded, necessary, or be required by any of the federal, state or Iocal
governmental bedy or agency, HIT shail take whatever actions are necessary to acquire such
permit or authority and will indemnify and hold harmlcss MS from all adverse actions
conceming the permits or authorizatlons.

MS shall operate within the pacranicters and conditions of any pennit or suthorization

and shall indemnify and hold HIT harmless for its failure to operate within such pormit or
authorization,

le ors he pro: irat}
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HIT hercby covenants and agrees to provide dockags and docking fucilities for an.
arca for the safe and unimpeded loading and untosding of sand barges and marine uses to
suppert the operation,

Lessee shall during the term of this leasc at its own sxpease malntain the feased
property and the road inte and out of the property in as safe and gu;)d condition as they
were in at the date of this lease, save normal wear and tear, unless said road, or sccess is
vzed by HIT, its agents, other tenants or assigns, in which case majnienance of the road
shall be the responsibility of HIT, its other tenants, agents or assigns.

Shoald Lessor decide to sell tho leased property, Lessec shall be given Hrst right of
refusal fo purchase fhe property st a price datermiined by the then remaining sand reserves,
or the price offcred by any bbna fide purchaser.

Lessor may display. of causc (o be displayed oa tha proporty a real estate for sale ar
for Jease sign, or offier type notice that is intended to give infarm the passing poblic that the
property i¢ for sale. Said notice chall state that it is by appointment only and give a phone
numbey whercby the sales agent, or owner may be reached, so &5 to not in¢onvenfence the
Legsee.

Should Lessee be in default in payment of any rents dus, In the prompt and foll
perfommance of any proviston of this leass, or, if the lcasehold intorest of Lesses b levied
on or attached by progess of law, or if Lassee makes #n assignment for the benefit of
creditors, or if Lessee abandons the property, then and in any such event, Lessor may if
he/she so clects, elther ferminate this Jease, or without terminating this lease, torminate
Leosses's tight 1o ‘possession of the leased property. Reocovery of the property shall not

.rclieve. the Lessee of any obligations bereunder, All properties on the leased property shall
be subject fo a tien in Fevor of Lessor for payment of all sums sue and owing,
INDEMNITIES

MS shall operate within the parameters and conditions of any permit or atthorization
and shall ifdemnify and hold HIT harmless for its falfure to operate within such permit or
authorization, .

Lessee agrees to indemnify and hold Lessor hammless and free fram any and aft

lfability for injusy or death of any person, or damage to property arising from use or
accupancy of the leased property.



=kxiex It I uderstood and agreed to by both parties of this leass agh
agreement that a mitigation plan has been submitied to the
U8 Corps of Engineers and Lesee has a copy of that plan and
will assist in lfilling suexh plan 28 operation permits.



ATTORNEY'S FEES

Should Lessor prevail in any legal action brought herzunder, Lessor shall be eatitled

o aH costs of the attion, including reasonable arcorney™s fees,
WAIVER

No failure to enforce any term or condition shall be considered a waiver of Lessor™s
right to enforee the termy or conditions 2t some later date, Acceptuntee of less than full rent
shall not be considered a waiver of fulf reat due and owing.

Notices required to be given shall be effective if given in wiitiog at 18601 Interstate
10 East, Channelview, TX 77330, addressed 1o Lessor, or at 11210 Sratla Road
Croshy, TX 77532 addressed to Lessec, or at any other adiress as may be designated in
writing by eilber pasty, centiBed mai), return yeceipt requested.

THIS IS A TEGAL AND BINDING CONTRACT, READ IT CAREFULLY! You
have the right to have it read by an attorney of your chicice at your expense i€ you do not
understand your rights and obligations hereunder.

Three sets have been signed as originals with an effeclive date of the latest dawe
shown by the signatures below,

LESSOR

HOUSTON INTERMATIONAL TERMINAL, INC.

P .
L .

by: Capraln Jack Roberts, Pres. Date

LESSEE

MegaSand Enterprises, Inc,

by: Brenda Moore, Pres. Darte



ATTORNEY'S FEES -
Should Lessor pravail in any Tegal aciion braughe heceunder, Lessor shall be catitled
1o 3l costs of the action, Including reasonable attoriey’s fens.
WAIVER
Na failure to enforee any term or condivon shall be considored a waiver of Lessor’s

tight to enforce the terms or conditions at some Iater date. Agceptunce of Jess than ful rent
shall not be considercd a waiver of fulf rent due and ewing.

Notices regnired (o be given shall be effective if given Dn waiting at (8001 Tnterstale
10 East, Channelview, TX 77330, addressed to Lessor, or at 11210 Srafla Roxd
Croshy, TX 77532 uddressed to Lessee, or at any othcr address as may be designated fnn
writing by either party, certified mail, roherp reecipt reéquestsd.

THIS 15 A LEGAL AND BINDING CONTRACT. READ YT CAREEULLY! You
have the right 1o have it read by an attoracy of your choice at your expensc if you do aot
upderstand your rights and obligatlons hereunder,

Three sets have been signed as originals with an effective datc of the fatest dage
shown by the signatures below,

LESSOR

HOUSTON IN{]}R.NAT IONAL TERMINAL, INC,

O L

DY sy
/’T__"\'—_{_‘ ;\fg,gﬁ. = R TR 4
P Capuain Yack Roberts, Pres. Date
" N
LESSEE

MegaSand Enterprises, Ine.

by: Brenda Moore, Pres. Dare



EXHIBIT E



EXHIBIT E
After recording, return fot

San Jacinte River Fleet, LL.C.
717 Lakeside
Channelview, Texas 77530

Special Warranty Deed

Natice of canfidentiality rights: If you are a natural person, you may remove or strike any
or all of the following information from any instrument that {ransfers an interest in real

property before it is filed for record in the public records: your Seocial Security aumber or
your driver’s license number.

Date: © Angest 44 2011
Grantor: Big Star Barge & Boat Company, Inc.,
a Texas corporation, also known as Big Star Barge & Boat -
Ca., Inc,, and also known as Big Star Barge & Boat Co., Inc.,
a Texas corporation; .
and, to the extent it has any interest in and
to the hereinbelow described property,
Houston International Terminal; Inc. a Texas corporation

Grantor’s Mailing Address: 2425 Bro‘a_dway St.. _
: ' Pearland, Texas 77581-6407 -
Brgzoria County

Grantee: San Jacinto River Fleet; L.L.C.,

a Texas Hmited Hability company

Grantee’s Mailing Address: 717 Lakeside
Channelview, Texas 77530
Harris County

Lender; The Frost National Bank

Lender’s Mailing Address 100 W. Houston Street
San Antonio, Texas 78205
Bexar County

Consideration: Cash and a note of even date executed by Grantee and payable to the order of
Lender in the principal amount of Six Handred Sixteen Theusand, Two Hundred Fifty
and Nof10¢ DOLLARS ($616,250.00) (said note being hereinafter referred to as the
“Note”). The Note is secured by a first and superior vendor’s lien and superior title



retainied in this deed in favor of the Lender and by a first-lien deed of trust of even date
from Grantee to Jimmy R. Locke, frustee.

Property (including any improvements):
Field notes describing a total of 21.462 acres of land out of the J.-T. Harrell

Survey, Absiract 330, being 0.742 acre tract out of a called 80 acre tract described in
Volume 2821, Page 313 and the residue of a called 190.8 acre tract desciibed in
Volume 1297, Page 16 of the Deed Records of Harris County, Texas, November 15,
1943, being 190.8 acres save and except (a) 12.84 acres described in Volume 1662,
Page 489; (b) 7.89 acres described in Volume 3900, Page 246; () 20.0 acres described
in Volume 6037, Page 352, leaving a residue of 150.07 acres as described.in 1943. Due

_ to subsidence and other forces, the residue of this tract as surveyed i May 2011 isa -
total of 20.72 acres (described as tracts:. Residue Areas One, Two, Three, Four and

* Five) which combined with the 0.742 acres yields a total acreage 0£21.462, and being

more particnlarly described by metes and bounds on Exhibit "A" attached hereto.

Reservations and Exceptions to and from Conveyance and Warraaty: (1) The vendor’s lien
" included herein and Deed of Trust lien under the above indicated Deed of Tiust

- associated with fhis transaction; and, (2) the reservations and exceptions indicated and
described on Exhibit “B” attached herefo; and, (3):

- GRANTEE IS TAKING THE PROPERTY IN AN ARM'S-LENGTH AGREEMENT -
BETWEEN THE PARTIES. THE CONSIDERATION WAS BARGAINED ON THE BASIS .
OF AN “AS IS, WHERE IS TRANSACTION AND REFLECTS THE AGREEMENT OF THE
PARTIES THAT THERE ARE NO REPRESENTATIONS OR EXPRESS OR IMPLIED

WARRANTIES. GRANTEE HAS NOT RELIED ON ANY INFORMATION CTHER THAN' -
GRANTEE’S INSPECTION.

GRANTEE - RELEASES GRANTOR FROM LIABILITY EOR ‘ENVIRONMENTAL
PROBLEMS AFFECTING THE PROPERTY, INCLUDING LIABILITY (1) UNDER THE
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY
ACT (CERCLA), THE RESOURCE CONSERVATION AND RECOVERY ACT (RCRA),
THE TEXAS SOLID WASTE DISPOSAL ACT, AND THE TEXAS WATER CODE; OR (2)
ARISING AS THE RESULT OF THEORIES OF PRODUCT LIABILITY AND STRICT
LIABILITY, OR UNDER NEW LAWS OR CHANGES TO EXISTING LAWS ENACTED
AFTER THE EFFECTIVE DATE OF THE PURCHASE CONTRACT THAT WOULD

OTHERWISE IMPOSE ON GRANTORS IN THIS TYPE OF TRANSACTION NEW -
LIABILITIES FOR ENVIRONMENTAL PROBLEMS AFFECTING THE PROPERTY. THIS
RELEASE APPLIES EVEN WHEN THE ENVIRONMENTAL PROBLEMS
AFFECTING THE PROPERTY RESULT FROM GRANTOR’S OWN NEGLIGENCE
OR THE NEGLIGENCE OF SELLER’S REPRESENTATIVE.

Grantor, for the Consideration and subject to the Reservations and Exceptions to and fom
Conveyance and Warranty, grants, sells, and conveys to Grantee the Property, together with all
and singular the rights and appurtenances thereto in any way belonging, to have and fo held it to
Granfee and successors, and assigns forever. Grantor binds Grantor and Grantor’s successors to
warrant and forever defend all and singular the Property to Grantee and Grantee’s successors,



and assigns against every person whomseever lawfuily claiming or to claim the same or any part
thereof when the claim is by, through, or under Grantor but not otherwise, except as to the
Reservations from Conveyance and the Exceptions to Conveyance and Warranty.

Lender at Grautee’s requests, has paid in cash to Granfor that portion of the purchase price of the
Property that is evidenced by the Note. The first and superior vendor’s lien against and superior

tifle to. the Property ate retained for the benefit of the Lender and are transferred to the Lender
without recotirse against Grantor.

When the context requires, singnlar nouns and pronouns include the plural.

Big Star Barge & Boat Company, Inc., Houston International Terminal, Tnc.
aTexasc poratmn a Texas corporation
By: dr . By: ﬁ”’/ﬁﬂ—

“J ay";w Roberts, President Jéy W. Roberts, President

Grantee accepts the deed and consents to its form and substance. Grantee acknowledges that the
terms of the deed conform with Grantee’s intent and that they will control in the event of any

conflict with the contract Grantee signed regarding the Property described in the deed. Grantee
agrees to the obligations imposed on Grantee by the terms of the deed

San Jacinto River ¥leet, LL.C,,

a Texty cempan ;
By % '

Printed name: lAJt'T(mM._L:f THeT FT‘_'S R
Title: W\«m.% A

{Acknowledgments)
STATE OF TEXAS §
COUNTY OF BRAZORIA §

This instrument was acknowledged before me on the { j+h day of August, 2011, by Jay W.

Roberts, as President Qf Big Star Barge & Boat Company, Inc., A Texas corporaiion, in the name
of and agbelalbudait aotenises

,...% JER| LARSON
2\ Notary Pubdc, Stts of Texas 3 WLJ
: ’: My Commission Expires: -

s 0112012014 Notary Puﬁhc, State of Texas

e S I S S SIS LIS

This instrument was acknowledged before me on the H‘h&‘ day of Angust, 2011, by Jay W.

Roberts, as President of Houston Intemational Terminal, Inc., A Texas corporation, in the name
of and on behalf of said corporation.

T T TSI I I T F IO OK/&L 7\{% z 2 ﬁ , /
§ I JERI LARSON
5@« Notay Public, Stais of Toxas § Notary ¥ublic, State of Texas
A by Commisson Exprs:
3. TI5 01/20/2014 ¥

I o ol o o o o o o S o Mo S o e




This insWas cknowledged before me on the / .}Jziay of August, 2011, by @ Q
7T, “UA. a8 7’77&%«}? San Jacinto River Fleet, LL.C., A Texas
limited liabifity confpany, in the name of and/on behalf of said limited lability company.

A T LT T B R
57, JERILARSON |

& *?; Notary Pultiz, Stata of Taxae |
AR/ My Comimission Expires: 3
L’ew 0112012014 4

Prepared in the law office of:
William L. H. Morgan, Jt.
12815 Guif Freeway

Houston, Texas 77034
281-481-5807



EXHIBIT A
TO THE SPECIAT, WARRANTY DEED
_ FROM
BIG STAR BARGE & BOAT COMPANY, INC.
TO SAN JACINTO RIVER FLEET, LLC

STATE OFTEXAS  §
COUNTY OR HARRIS §

Field notes describing a total of 21.462 acres of land out of the J. T. Harrell
Survey, Abstract 330, being 0.742 acre tract out of a called 80 acre tract described in
Volume 2821, Page 313 and the residue of a called 190.8 acre tract described in
Volume 1297, Page 16 of the Decd Records of Harris County, Texas, November 15,
1943, being 190.8 acres save and except (a) 12.84 acres deseribed in Volume 1662,
Page 489 {b) 7.89 acres described in Volume 3900, Page 246; {c) 20.0 acres described
in Volume 6037, Page 352, leaving a residue of 150.07 acres as described in1943. Due
" to subsidence and other forces, the residue of this fract as surveyed in May 2011 isa
total of 20.72 acres (described as tracts:, Residue Areas One, Two, Three, Four and
Five) which conbined with the 0.742 acres ymlds a total acreage 0£21.462.

' All bearings, distances, andl acteages are grid and ate referenced to the State Plane’
. Coordinate-System, NAD 83, Texas South Ceniral Zone, U. S. survey feet. The -
mapping angle is +01°55°33” and the combined scale factor is 0.999899660. On shote
boundaries, points were placed on the line of méan high water and lines connecting -

them are meander lines.. The gange at Lynchburg (NOAA 87707331) was uuhzed as .
the pnmary gauge for this pm]ect

" RESIDUE AREA ONE plus 0.742 ACRES

BEGINNING at a 5/8” iton rod found at the southeast corner of the said 80 acre
tract described in Volume 2821, Page 313, also being the soithwest corner of the herein
described tract of land and being the southwest commer of the tract described as Residue
One. This iron rod is in the north right-of-way of Interstate Highway 10 as established
in the said (a) 12.84 acres described in Volume 1662, Page 489 and has a stafe plané
coordinate value of N:13,857,921.12 and B: 3,215,107.91;

‘THENCE with the east line of the called 80 acre tract N02°31°54"W, 484.34 fest
to a %" iron rod °5502’ set at the southeast comer of the said 0.742 acre tract out of the
said called 80 acre tract, also being in the west line of the said 190.8 acre fract. From
said iron rod an existing chain link fence cormer bears $20°03°06”E 2.65 fest.

THENCE § 87°32°27°W 100.00 feet to an iron red found with cap stamped
2068,

THENCE N 02°31°54" W with the west line of the said 0.742 acres 323.20 feet

to a ¥4 fron rod set with cap “5502” at the northiwest corner of the herein described
0.742 acre tract,



. THENCE N 87°32°277E 100.00 feet to a ¥4 iron rod set 5502’ in the west line
of the said 190.8 acre tract, also being the east line of the said 80 acre tract and the

northeast corner of the herein described 0.742 acre tract. From said iron rod an existing
chain link fence corner bears S11°32°08”E 3.28 feet.

THENCE N 02°31°54” W with the west ling of the said 190.8 acre tract and the
west line of Residue One iract, also being the east line of the said 80 acre tract, at
105.03 feet pass a Y2 iron fod set *5502” as reference, and continue for a total distance

of 145.03 feet to a point on the line of mean high water from which a chain link fence
post bears N40°23708"E 1.74 feet. )

THENCE with the line of mean high water the following meanders:

.13

L1 N53°5811"E 82.79 feet;

12- N65°10°44"B 2854 feet;
N25°48°47"E 26 85 feet; -
14 S88°15°09”H 4132 foet;
L5 . S2I°30°35°E 36.86 fect;
16  N87°55°44"B 74.71 feet;
L7 S73°48°40"E . 35.76 feet;
L8  S02°11°01"E 183.58 fect;
L9  S02°1230"W 267.80 fect;
L10  S27°57°09"E 912 feet;
Lil  S45°26°577E - 15.69 feet;
‘L12  S61°42°32°E, 175.82 fect,

LI3° N56°5044"E 9495 feet;
L4 N52°19’13"E 179.58 feet;

L LIS 879°27°52"E 14.88 feet;
L16  NOO°3700"W 27.60 foct;
L17 N15°29°28"E 41.88 fect;
L18 NOI%36°53"E 294,82 foet;
L19 N20°20°17"B 44,72 feet;
120 N86°09'14"E 77.82 feet;
121 S39°13°12"B 40.41 feet;
122 N73°31'36"R 31.98 feet;
123 N49°52'20°E 30.97 feet;
124 S74°27'257E 32.95 foct;
125 S38°%475TE 73.14 feet;
126 §22°50°S0°E 66.58 fect;-
L37  $33°0230°E 69.03 feet;
128 SI3°15'147E 87.74 feet;
129 S12°27°06"E 86.91 feet;
L30  $35°50°06"E 80.51 feet;
131 S07°52°21"E 89.97 feet;
132  §23°19'20"W 49.33 feet;
L33 SBI°197S9"W 50.43 feet;
134 S6T°I815W

78.63 feet;
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L35 S40°10°19°W 4649 feet;

136 S15°55°28"W 69 34 feet;
137, S03°IPII"E 72.55 feet;
138 S14°05%38"W . 83.40 feet;
139 S76°32°52"W 51.28 foet;
LAD  S29°20°36"W 81.87 feet;
LAl S71°%41°00"W 10937 feet;
142 S42°47730"W 131.08 feet;
143 S65°25°31"W 76.49 feet;
IA4  NT814°08"W 65.08 feef;

145 S64°42°47T'W 14.56 feet o a point at the intetsection of the line of mean
high water with.the north right-ofway line of Interstate Highway 10,

THENCE with a portion of 2 curve having a radius of 1910.00 feet and 2 central
angle of 49°45°00”, the chord of which bears N79°13'10"W 432.24 feet to the PLACE
OF BEGINNING of this portion of description containing 0.742 and 17.55 acres
{(Residue Area One) for a total acreage d_mcribed of 18.292 acres.

RES!DUE AREA TWO!

BEGINNING on the line of mean h1gh water at state plane coordinate value
N:13,859,605.46 and E:3,216,797.72.

THEN CRE with the line of mean high wafer tﬁe followmg meanders

146 NO4°23°08"E 18.98 feet;
1A7 882°16°28"E . 89 71 feet;
IAS  SI19°43°42"W . 32,88 foef;
‘149 S65°41°417E . 2840 feet; -
- L850 N09°21°37’E . 40.41 feet;
151 S8°54’18"E . 13.89feel; .
"L52 S66°58°16"E - 99.64 feet;
153 854°1752°W - 62.10 feet;
L54 S81°28°45"W 69.45 feet;
L55 N68°19'32°W 53.83 fest;
L56 N37°42'10°W 78.73 feet to the PLACE OF BEGINNING, contammg
0.28 acre of land.
RESIDUERE AREA THREE;

BEGINNING on the line of niean high water at state plane coordmate value
N:13,858,992.69 and E:3,218,011.53.

THENCE with the line of mean high water the fonomng meanders;

L57 NOI1°47°03"E 80.55 fest;
L58 N52°11°03°E 28.27 feet;
159 862°02°30"E 61.75 feet;
160 S57°11°44°E 75.55 feet;
L6l S67°16’18"E 72.06 feet;
162 S52°00°45"E 123.97 feet;
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L8 SAOT0E

S50°30°2178 109.26 feet;
Le4. S31°30"147E 154.37 feet;
L65 S30°53'18°W 73.65 feet;
L66  S15°54°02°E 60.81 feet;
L67 813°39°18"W 81.38 feet;
L68  520°207297W 78.12 feet;
L69 N76°30°21°"W 33.51 feet;
L70  N09°09'14°W 66.49 feet;
L71 NO1°11°45%"W 104.97 feet;
L72 NI&3416°W 145.29 feet;
L73 N61°03°50"W 124.86 feet;
174 N45°12°3%°'W 9625 fest;
L75 N33 12°W 113,92 feef;
L76 N33°0713"W 37.65 feet;
L77  Ni14°08°33"W 42,60 feet to the PLACE OF BEGINN]NG contammg
2.02 acres of land.
RES]ZDUE AREA FOUR

BEGINNING on the line of inean high ‘water at state plane coord1na£e value
N: 13,858,637.53.and B: 3,218,521.32.

THENCE with the line of mean high water the followmg meanders ‘
51 35 feet,

- E79  S17°04°32°F 124.37 feet;
180 S13°01°37"E .56.51 feet;
181 §15°37'52°W 24.00 feet;
182 NI12°3735°W 151.14 feet;
183 N385T2TW 92.00 feet;

184 N39°32°35"R

] 19.05 fect fo the PLACE OF BEGINNING containing
0.07 acres of land.

RESIDUE AREA FIVE;

BEGINNING af a %” iron pipe at the southwest corner of said 20 acre tract
described in Volume 6037, Page 352, alse being the southeast corfier of the herein
described Residue Area Five. Said iron pipe is in the notth right-of way of Interstate

Highway 10 and has a state plane coordinate value of N; 13,857,338.33 and E:
3,216,627.00.

THENCE with the northerly right-efrway of Interstate 10 N64°25°13"W

931.17 feet to the PC of a curve having a radius of 1910.00 feet and a central angle of
49°45°00™.



THENCE with a portion of said curve the chord of which bears N66°26"37"W
131.58 feet to the intersection of the said ROW line with the line of mean high water.
THENCE wiih the line of mean high water the following meanders:

L87 S86°01'39"E 51.59 feet;

188  S$82936°07°E 35.73 feet;

L89 S65°57°00"E 105.54 feet;

190 S60°36°12°E 55.64 feet;
L91  S45°1T'18"E 71.68 feet;

192 S65°30°45"E 113.80 foet:

193 STI04AI"E 262.44 feet;

194 ° M86°48'54"R 63.72 feet;

195 S10°56'39"W 33.03 feef;

196 §59922'32"B 190.36 feet;

197 S7I°1743"E 23.64 feet;

198 S7I°33°07°E 48 95 feet; . '
199  S21°25°41"E 76.46 feet to the PLACE OF BEGINNING, ¢onfsining

0.80 acres of land.



EXHIBIT B
'TO THE SPECIAL WARRANTY DEED
FROM
BIG STAR BARGE & BOAT COMPANY, INC.
TO SAN JACINTO RIVER FLEET, LLC

Reservations and exceptions:

Rights of Parties in possession. (OWNER POLICY ONLY)

Pipe line easement granted fo Humble Pipe Line C‘ompany; as set forth and evidenced by
instrument(s) filed for record under Hamis County Clerk's File No(s). B-119504,
{(Volume 3500, Page 246)

Easement granted to Houston Lighting & Power Company as set forth and described by
instrument(s) filed for record under Harris County Clerk's File No(s). T-023761

Pipeline easement granted to Humble Oil & Refining Company, hy mstruménf(s)
recordéd in Volume 934, Page 485 of the Deed Records of Harris County, Texas.
(Defined under Harris County Clerk's File No. C-217233)

Right-of-way granted to Humble Pipe Line Company, by instrument(s) recorded in

Volome 1068, Page 112 of the Deed Records of Hams County, Texas. (Deﬁned under
Harris County Clerk's File No. C-150379)

Pipeline easement granted to Humble Pipe Line Company, by mstrument(s) ﬁled for
record under Harris County Clerk's File No(s). C-775373.

Basernent grantéd to Houston Lighting & Power Cornpany as set forth and evidenced by
instrument(s) filed for record under Harris County Clerk's File No(s). G-654979.

Easement for ingress and egress as set forth and evidenced by msttument(s) ﬁled for
record under Harris County Clerk's File No(s). G-654979.

All oil, gas and other minerals as set forth in instrument(s) recorded in Volume 452, Page

. 339, of the Detd Records of Hanis Couniy, Texas. (Title to said interest not checked
subsequent to its date of exeeution.)

All oil, gas and ofher minerals as set forth in instrument(s) recorded in Volume 441, Page

299, of the Deed Records of Hartis County, Texas. (Title to said mterest not checked
subsequent to its date of execufion.)

All oil, gas and other minerals as set forth in msh'ument(s) tecorded in Volume 437, Page

591, of the Deed Records of Harris County, Texas. (Title to said interest not checked
subsequent to its date of execution,) :

All oil, gas and other minerals as set forth In instrument(g) recorded in Volume 452, Page

336, of the Deed Records of Hanis County, Texas. (Tifle to said imterest not ch,eckea
subsequent fo its date of execution.)

All oil, gas and other minerals as sef forth in instrument(s) recorded in Volume 440, Page

120, of the Deed Records of Harris County, Texas. (Title to said interest not c];ecked
subsequent to its date of execution.)
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All oil, gas and other minerals as sei forth in instrument(s) recorded in Volume 793, Page

602, of the Deed Records of Harris uennty, Texas. (Title to said interest not checked
. subsequent to its date of execution.)

1/16™ of all oil, gas and other minerals as set forth in iustrument(s) filed for record under

Hartis County Clerkis File No{s) B-119504. (Title fo said interest mot checkad
subsequent to its date of execution.)

All oil, gas and other minerals as set forth in instrument(s) filed for record under Harris
County Clerk's File No(s) D-165288, D-168046, D-057648, D-057649, D-057650, D-

4
057651 and D-324812. (Title to said interest not checked subsequent to its ddte of
execution.)

The terms conditions and stipulations of that certain mineral lease(s) filed for record

under Harris Coundy Clerk's File No(s). L-646620. (Tifle to said lease not checked
_subsequent to its date of execution,)

All oil, gas and other minerals as set forth in instrument(s) recorded in Volume 2541,
Page 315 of the Deed Records of Harris County, Texas. (Title to said interest not
checked subsequent fo its date of execution.)

The terms, conditions and sttpalatzons of that cerfain miineral lease(s) filed for record

under Harris County Clerk's File No(s). C—349921 (Tifle to said lease not checked
subsequent to its date of execuﬁon )

All ¢il, gas and othér minerals as set forth in mstument(s) recorded in Volume 959, Page

. 457, of the Deed Records of ‘Harris County, Texas. (Title to said interest riot checked
subsequent to its date of execution.)

Al oil, gas. and other minerals as sef forth in instrument(s) recorded in Volume. 1160

Page 547, of the Deed Records of Harris County, Texas. {Tﬁle to said interest not
checked subsequent to its date of execution.)

‘The tefms, conditions and st;pulattons of that certain mineral loase(s) ﬁled for reeord

under Harris County Clerk's File No(s). L-166983. (Title to said lease mot checked
subsequent to its date of execution.)

The tepms, conditions and stipulations of that certain mineral lease(s) filed for record

under Hams County Clerk's File No(s). X-253212(Title to said Iease not checked
subsequent to its date of execution.) -

Any and all unrecorded leases and/or rental agreernents, with nghts of tenants in
possession.

Intentionally deleted.

This company shali have no Hability for, nor responsibilify to defend, any part of the
property desctibed herein against any right, title, interest or claim (valid or invalid) or any
character had or asserted by the State of Texas or by any other Government or
Governmental Authority or by the public generally (1) in and to portions of the above
described propetty which . may be within the bed, shore ar banks of a perennial stream or
lake navigable in fact or in law or within the bed or shores or the beach adjacent thereto

11
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of a body of water affected bytthe ebb and flow of the tide; and (2} iz and to portions of
the above deseribed property which may be between the water's edge and the line of
vegetation on the upland or for any claim or right of ingress therefo or egress therefrom.

This Company shall have no Hability for, nor responsibility for, nor responsibility to
defend any part of the property described apainst any right, title, interest or claim (valid
or invalid) of any character had or asserted by the State of Texas or by any Government
or Governmental Authority, or by the public, generally in or to any portions of the herein
described property that may lie within the bed of the San Jacinto River, and further, this
Company does not guarantee changed in the boundaries of subject property caused by the
forces of erosion, accretion and/or avulsion.

Tntentionally deleted.

This examination includes the following: that the Underwriter guidelines have been
checked to allow a T-19 Endorsement to be issued, subject to the payment of assessments

haviiig been paid, the release of tight of first refusal if required above. However, sub_]ect
to Underwriter approval of encroachments’ or vmlatton of restncnons if any shown on

- survey.

__C};am lmk'fenqe _encroaches 2.91" info fract 01_1 south,'as evidenced by SUI'Vey dated May .
2011, prepared by Nedra J. Foster, Registere& Professional Land Surveyor No. 5502.

Bﬂlboards access gates, pipeline sgns, barge anchors and drain; as evidenced by survey

dated May 2011, prepared by Nedra J Foster, Regstered Ptofessxonal Land Surveyor,
No, 5502. }

Variance between fence line(sy and property line(s), a5 evidenced by survey dated May _
2011. preparcd by Nedra J. Foster, Registered Professional Land Sutveyor No. 5502.
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1 (Beginning of audiotape.)
2 MS. ATDRIDGE: Okay. B2And you're aware that
3 we're taping, =so you don't mind that we're taping, right?
4 CAPTAIN ROBERTS: Not at all.
5 MS. ALDRIDGE: Okay. This is Barbara
6 Aldridge with the EPA and I'm in Pearland, Texas,
7 interviewing Captain Jack Roberts and this is concexning
8 the San Jacinto River waste pit site, and today is November
9 14th, 2005. And I'm geoing to ask Captain Jack, would you
10 please identify yourself and your current address, please.
11 CAPTAIN ROBERTS: Okay. My name is Jack
12 Roberts and I live at | () (D) (6)(b) | Texas
13 77581.
14 MS. ALDRIDGE: CQkay. We're looking at an
15 aerial photograph of the érea that we're calling the
16 San Jacinto River waste pit site and -- )
17 CAPTAIN ROBERTS: Well, I -- I think that if
18 we can identify that, I think that we're discussing the
19 Magenis waste gite --
20 MS. ALDRIDGE: -Right.
21 CAPTAIN ROBERTS: -- not my ~-- my property --
22 MS. ALDRIDGE: Uh-huh.
23 CAPTAIN ROBERTS: -- just the Magenis
24 property.
25 MS. ALDRIDGE: Right. And we're calling it
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1 -~ the EPA's name For it and the State of Texas name for it
2 is the San Jacinto River Waste Pit Site.
3 CAPTAIN ROBERTS: Okay.
4 MS. BIDRIDGE: Yes, it does comprise of
5 twenty acres that we'll call the Magenis property.
6 CAPTAIN ROBERTS: Yes.
-7 MS. ALDRIDGE: Okay. I just want to make
8 clear that we're talking about the séme piece of land here.
9 Okay. What is your connection with the Magenis property?
10 CAPTAIN ROBERTS: I have no connection with
11 the Magenis property except my land adjoins it.
12 MS. ALDRIDGE: Okaf. You have -- your land
13 adjoins it?
14 CAPTAIN ROBERTS: Yes. On the north and west
15 side -~
16 MS. ALDRIDGE: Okay.
17 CAPTAIN RCBERTS: -- and the San Jacinto
18 River is on the east side and the feeder road is on the
1@ south side.
20 MS. ALDRIDGE: Okay. And what year was it
21 that you obtained your property and came to be the neighbor
22 of this property?
23 CAPTAIN ROBERTS: About 1972.
24 MS. ALDRIDGE: Ckay. At that time what was
25 your understanding of the use of the Magenis property?

Esquire Deposition Services 1700 Pacific Avenue, Suite 4750
Phone: (214) 257-1436 (800) 852-9737

Dallas, Texas 75201
Fax: (214) 954-4111




Captain Jack Roberts

November 14, 2005
Page 4
1 CAPTAIN ROBERTS: I had no idea what it was
2 being used for at that time when I bought it.
3 MS. ALDRIDGE: Ckay. Aand when did you become
4 to be aware that there was anything going on with the
5 Magenis property?
6 CAPTAIN ROBERTS: Hell, I saw barges coming
7 in and out periodically underneath the bridge and -~ and I
8 -- as a marine surveyor, because that's what my vocation
9 was before I retired, I was teld by the Home Insurance
10 Company to survey a barge that the -- a Pasadena plant and
11 Champion Paper, which was Champion Paper then and it ~- the
12 barge had sunk over the weekend to represent them as a --
13 as a surveyor on handling the loss.-
14 MS. ALDRIDGE: Uhi-huh.
15 CAPTAIN ROBERTS: And then later on I was
16 called by the Home Insurance Company, I believe it was
17 Home, to -- to handle the barge that had broken loose from
18 this property and hit the I-10 bridge.
19 MS. ALDRIDGE: COkay. Sco when you said barges
20 were coming, what direction wexe they coming from?
21 CAPTAIN ROBERTS: Well, they were coming from
22 the south -- from -- this is the San Jacinto -- or the
23  Houston ship channel over here --
24 MS. ALDRIDGE: Uh-huh.
25 CAPTAIN ROBERTS: ~- and this is north.
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1 MS. ATDRIDGE: Uh-huh.
2 CAPTAIN ROBERTS: The direction they were
3 coming, they would come from Pasadena down the Houston ship
4 chénnel to the San Jacinto River up to Lynchburg underneath
5 the bridge and tie up and bunk in at this area there.
6 MS. ALDRIDGE: Okay.
7 CAPTAIN ROBERTS: Actually, I thought it was
8 a spoil pit they were bumping into.
9 MS. ALDRIDGE: Uh-huh. .And what year was
10 that when you weres --
11 CAPTAIN ROBERTS: I --
12 MS. ALDRIDGE: -- at the job as --
13 CAPTATN ROBERTS: -~ I've gone -- Barbara,
14 I've gome through my files. I've moved my office three
15 times since that time. I don't have any records at all on
16 it.
17 MS. ALDRIDGE: Uh-huh.
18 CAPTAIN ROBERTS: I'd have te go back and
19 talk with friends who had shifted the barges around and I
20 don't -- I don't have any idea, but I know it was a long
21 time ago.
22 MS. ALDRIDGE: Okay. Can you take a -- just
23 a guess? In the '70s8? In the 8087
24 CAPTAIN ROBERTS: Oh, I would say the laﬁe
25 708, yes.

|
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1 MS. ALDRIDGE: 1In the late '70s. Okay.

2 Qkay. So wetlve talked about Magenis property. The

3 company's name was Magenis Industrial Maintenance

4 Coxrporation?
5 CAPTAIN ROBERTS: Yes.

6 MS. ALDRIDGE: Can you tell us anything about

7 ‘this company?

8 CAPTAIN ROBERTS: Well, I -~ (coughs) excuse
9 me. I knew Virgil Magenis had owned the company and he

10 belonged to the country club here where I live and he had

11 hig office in Pearland. He later bought the Bail Bottém

12 Foundation {phonetic).

13 MS. ALDRIDGE: Uh-huh.

14 MS. RUSSELL: Virgil died socme years back and

15 that's all I ever knew about him. I had seen him at social
16 events at the country club, but --

17. MS. ALDRIDGE: Uh-huh.

18 CAPTAIN ROBERTS: -~ but I never-met him

19 professionally in any place.

20 MS. ALDRIDGE: Uh-huh. Okay. So your only
21 familiarization.with the Magenis -- oops -~ with the

22 Magenis company is that because this property was next to
23 your property?

24 CAPTAIN ROBERTS: That's correct.

25 MS. ALDRIDGE: Okay. Okay.

Besides Virgil
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1 Magenis, do you know any of the other names of the people

2 that were involved with that company?

3 CAPTAIN ROBERTS: There was a fellow, his

4 name is Roland. He's Virgil -- Virgil Magenis' nephew.

5 MS. ALDRIDGE: Uh-huh. Do you know if he's

6 still arcund?

7 CAPTAIN ROBERTS: I have no idea.

8 MS. ALDRIDGE: Okay.

9 CAPTAIN ROBERTS: His name is in my --

10 MS. AIDRIDGE: Oh, in your letter to...

11 CAPTAIN ROBERTS: Ro- -- Roland Magenis is

12 his name.

13 MS. ATDRIDGE: Uh-huh.

14 CAPTATIN ROBERTS: That's Virgil Magenis’

15 nephew --
ls MS. ALDRIDGE: Uh-~huh.
17 CAPTAIN ROBERTS: -- but I just said in my
18 letter that Virgil passed away several vyears back.

19 MS. ALDRIDGE: Uh-huh. Okay. And we're
20 referring to your June 2nd, 2005 letter to Marshall Cedilot
21 at TCEQ. |

22 CAPTAIN ROBERTS: I sent it to Bill Warden at
23 Harris County and I gent it to Catherine Sherman at TCEQ's
24  office in Houston.

25 MS. ALDRIDGE: Right. Okay. So besides
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1 Roland and Virgil, can vou think of any other names --

2 CAPTAIN ROBERTS: No, I --

3 MS. ALDRIDGE: -- that were involved with the
4 company Magenis?

5 "CAPTAIN ROBERTS: -- I never met anyone. I

& was just looking through my file here and here's a letter

7 that -- from Texas Water & Pollution I guess which is now

8 TCEQ --

9 MS. ALDRIDGE: Right.
10 CAPTAIN ROBERTS: -~ dated July the 29th of
11 1956. I sent this to them.
12 MS. ALDRIDGE: No, that loocks like '66.
13. CAPTAIN ROBERTS: 1966.

14 MS. ALDRIDGE: Right. Uh-huh.
15 CAPTAIN ROBERTS: So they were -- they were
16 in operation at this site at that time. -

17 . MS. ALDRIDGE: Right.
18 CAPTAIN ROBERTS: BAnd they were getting ready
19 to close -- obviously, they were getting ready to close us
20 down because he later moved his operation to a place in
21 CGalveston Bay down -- West Galveston Bay,
22 MS. ALDRIDGE: Uh-huh. So at one point you
23 believe he quit using'this aite here?

24 CAPTAIN ROBERTS: Yeg, I think that was

25  probably about the time that he -- he wrote this letter and
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22 ~ CAPTAIN ROBERTS:

24 used for anything.

14 this site or cease to bring the barges --
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1 he was trying to drain‘the --

2 MS. ATDRIDGE: Uh-huh.

3 CAPTAIN ROBERTS: -- the--- the pit --

4 MS. ALDRIDGE: Uh-huh.

5 CAPTAIN ROBERTS: -- out, so he could abandon
6 the pit or sell the property.

7 MS. ALDRIDGE: Uh-huh. So like in the late

8 t60s?

S i CAPTAIN ROBERTS: Yeah, '66.
10 MS. ALDRIDGE: Uh-huh.
1l CAPTAIN ROBERTS: He calls it a holding pond.
12 MS. ALDRIDGE: ©Uh-huh. Aall right. Okay. So
13

ag far as vou know, when did Magenis cease to operate at

15 CAPTAIN ROBERTS: I -- I don't -- I don't

17 MS. ALDRIDGE: You don't recall?
18 CAPTAIN ROBERTS: Huh-uh.
19 MS. ALDRIDGE:

When did vou become aware that

20 this property next to yours was abandoned or no longer in

All I know -- you know,

23 being in and out of there periodically that it wasn't being

In my aerial photographs I had taken

25 periodically, I didn't see any activity geing on.
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1 MS. ALDRIDGE: Uh-huh. Okay. Okay. In your
2

letter to TCEQ, you mentioned that the Magenis property was
3 acquired for the purpose of gtorage of waste slough from

4  Chawpion Paper in Pasadena. What's the source of that?

5 CAPTAIN ROBERTS: Just having gone to

6 Pasadena and handled the loss that was there and view there

7 -- they had an ogger {phonetic) that was being used to pull

8 the scrap paper out --

9 MS. ALDRIDGE: Uh-huh.

10 CAPTAIN RCBERTS: -- and to load it into the
11 barge with -~ with oggers.

12 MS. ALDRIDGE: Uh-huh. So do you know who

13 acquired the property and -- and when?

14 CAPTAIN ROBERTS: After Magenis?

15 MS. ALDRIDGE: Uh-huh.

16 CAPTAIN ROBERTS: No, I didn't know this
17 until I think someone, during my correspondence,

said Waste

18 Management --
19 MS. ALDRIDGE: Uh-huh.

20 CAPTAIN ROBERTS: -- imn fact, I talked to

21 Magenis when this came about. I was a little concerned

22 about my property because they said there might be some
23 contamination on my property.

24 MS. ALDRIDGE: Uh-huh.

25 CAPTAIN ROBERTS: And so I called Magenis and
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1 the lady referred me to her attorney.
2 MS. ALDRIDGE: Uh-huh.
3 CAPTAIN ROBERTS: And he said that they no --
4 just very abruptly said that they no longer owned that
5 property and this was in the last year or so.
6 MS. ALDRIDGE: Oh, ckay. So as far as, say,
7 Champion Paper and the barges, what kind of route -- if
8 there was a barge coming from the paper facility, would it
9 come this route, too?
10 CAPTAIN ROBERTS: Yes. That's --
11 MS. ALDRIDGE: This part of the river?
iz CAPTAIN ROBERTS: 8o as far as I know, that's
13 the only the place you got any -- any product from.
14 MS. AIDRIDGE: ﬁh-huh- And how far away is,
15 say by water, is the Cﬁampion facility?
16 CAPTAIN ROBERTS: Probably seven miles.
17 MS. ALDRIDGE: COkay. So they would have comel
18 ﬁp the ship channel this way?
19 CAPTAIN ROBERTS: Down the ship channel.
20 MS. ALDRIDGE: DIown.
21 CAPTAIN ROBERTS: Down the south, down thig
22 ship channel to the San Jacinto River --
23 MS. ALDRIDGE: Uh-huh.
a4 CAPTAIN ROBERTS: -- and made a left turn atc
25 the fork -- at the fork --
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1 MS. ALDRIDGE: Oh, okay.
2 CAPTAIN ROBERTS: -- and come up -- the
3 San Jacinto River is down here, down teo the scouth,
4 MS. ALDRIDGE: Uh-huh.
5 CAPTAIN ROBERTS: Lynchburg Ferry comes
6 across here and the San Jacinto Monument is over here --
7 MS. ATDRIDGE: Uh-huh.
8 CAPTAIN ROBERTS: -~ underneath thé bridge.
9 MS. ALDRIDGE: We can prcbhably see this a
10 little batter.
11 CAPTAIN ROBERTS: Okay. Well, that's --
12 okay. This -- the San Jacinto River is right here. This
13 doasn't --
14 MS. ALDRIDGE: Uh-huh,
15 CAPTAIN ROBERTS: -- show the Houston sghip
16 channal. .
17 MS. ALDRIDGE: Oh, ckay. That's down here?
18 CAPTAIN ROBERTS: Uh-huh.
19 MS. ALDRIDGE: Okay.
20 CAPTAIN ROBERTS: To the scuth.
21 MS. ALDRIDGE: TUh-~huh. So it would come ocut
22 the Houston ship channel gnd then head up the river?
23 CAPTAIN ROBERTS: Head up the river and went
24 underneath the bridge.and tied it up to -- on the port side
25 of...
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1 MS. ALDRIDGE: Okay. So when you say, "Waste
2 Management, " you mean Waste Management incorporated the

3- company, right?

4 CAPTAIN ROBERTS: Magenis ——.no --

5 MS. ALDRIDGE: The Magenis --

6 CAFPTAIN RbBERTS: -- Waste --

7 MS. ALDRIDGE: -- property being acquired

8 by -~

9 CAPTAIN ROBERTS: I assumed it to be acquired
10 based on what they told me.
11 MS. ALDRIDGE: Okay. All right. Back to the
12 accidents you mentioned in your letter that you witnessed.
13 Okay. You witnessed two accidents or respected the under-
14 ~-- the insurance underwriters on two accidents?
15 CAPTAIN ROBERTS: Yeg.

16 MS. ALDRIDGE: Can you tell me little bit

17 more about those?

18 CAPTAIN ROBERTS: Well, the first omne

19 occurred -- I don't remember exactly when, but it

20 occurred -- they had a barge -- they ~-- what they were

21 doing, they were bringing the barge in to Champion Paper

22 which is over on the south side of the Houston ship channei
23 in Pasadena right at the Pasadena underpass.

24 MS. ALDRIDGE: Uh-huh.

25 CAPTAIN RbBERTS: And they docking the barge

I
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1 there and then they had a cogger set up at the -~ this slot
2 material paper, I guesgs, waste material, we call it waste,
3 whatever it was, would come out and they would bring it by
4 a belt and ogger up. Put the ogger ocut cover the top of the
5 barge and then just let it proceed along.
6 One -- one weekend, apparently, somebody just
7 left the ogger running and left the barge there --
8 MS. ALDRIDGE: Uh-huh.
9 CAPTAIN ROBERTS: ——-l:hinking thaE it x;«rould
10 automatically -
11 MS. ALDRIDGE: Uh-huh.
12 CAPTAIN ROBERTS: -~ you know, £ill itself
13  up. Well, it did. It filled itself up and it sank
14 and -- and that's when the in- -- the Home Insurance
15 Company called me.
16 MS. ALDRIDGE: Uh-huh.
17 CAPTAIN ROBERTS: And the second occasion was
18 gsome years after that when they tied the barge up on the
13 Magenis property and it had strong winds and high tides and
20 it .washed it off and hit the bridge.
21 MS. ALDRIDGE: Uh-huh. 8o it was tied up
22 here on the Magenis property --
23 CAPTAIN ROBERTS: Yes --
24 MS. ALDRIDGE: -- on --
25 CAPTAIN ROBERTS: -- on the property over on
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1 this side, on the north side.
2 . MS. ALDRIDGE: Ckay. Xind of on the
3 northeast side of it?
4 CADPTAIN ROBERTS: Uh-huh.
5 MS. ALDRIDGE: And themn it hit the bridge

6 down here somewhere?

7 CAPTAIN ROBERTS: Down here right con that

8 corner.

9 MS. ALDRIDGE: Uh-huh.
10 CAPTAIN ROBERTS: I'm sure the State has
11 records of when this happened because they -- the barge

12 stayed there for three or four days.

13 MS. ATLDRIDGE: Uh-huh.
14 CAPTAIN ROBERTS: They couldn't get a tug in

15 there to get it off.

16 - MS. ALDRIDGE: Uh-huh. Okay. So when you're

17 a marine surveyor, do you have to be licensed or certified

18 to do that --

19 CAPTATN ROBERTS: No, there is --
20 MS. ALDRID@E: -- at all?
21 CAPTAIN ROBERTS:

-- no license in the State

22 of Texas for a marine surveyor.

23 MS. ALDRIDGE: Okay. But was that something

24  you commonly would do is...

25 " CAPTAIN ROBERTS: I've been doing this since
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1 1955, yes.

2 MS. ALDRIDGE: Uh-huh. &and then are you also

3 licensed or certified captain?

4 CAPTAIN ROBERTS: Yes, I am.

MS. ALDRIDGE: So you've been around this

6 area a long time?

7 CAPTAIN ROBERTS: Well, I've been in and out
8 of the Port of Houston since 1944.

9 MS. ALDRIDGE: Uh-huh.

10 CAPTAIN ROBERTS: And I've been a rxesident of

11 Houston sinece 1955.

12 MS. ALDRIDGE: Okay. 8¢ you have lots of

13 good, local knowledge. Okay. And then the name of the

14 insurance c0mpanies that you represented, you mentioned
15 Home --

16 CAPTAIN ROBERTS: The Home Insurance.

17 MS., AIDRIDGE: -~-- Insurance. Was that the

18 only one?
19 CAPTAIN ROBERTS: Yes.

20 MS. ALDRIDGE: Okay. Okay. We talked about

21 the accidents and -- okay. Okay. The other thing I want

22 to reference in your letter that you mention that you
23 personally witnessed the barges being loaded and
24 discharged. So is that correct in that you witnessed

25 barges at the paper facility being lcaded with material
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1 from there and then witnessed ﬁhe same barge or karges --
2 CAPTAIN ROBERTS: BReing dis- --
3 MS. ALDRIDGE: -- at the Magenis --
a CAPTAIN ROBERTS: ~—~ discharged at the
5 Magenis pro;erty.
6 MS. ALDRIDGE: Okay. Camn you -- do you have
7 any dates on that --
8 CAPTATN ROBERTS: No.
9 MS. ALDRIDGE: -- approximate dates? In the
10 t70s? In the 'BOsé
11 CAPTAIN.ROBERTS: Well, I would say probably
'12 based on the letters that -- water contxol board's letter
13 maybe it was prior to that.
14 | MS. ALDRIDGE: Uh-huh.
15 CAPTAIN ROBERTS: Because they had been
16 operating at that time and now they’re getting ready to
17 shut this operation dowﬁ. So based upon that, looking back
18 on it, it would have probably been in the mid-60s that
18 those accidents happened.
20 MS. ALDRIDGE: Uh-huh.
21 CAPTAIN RCBERTS: You know, I get that
22 reference from -- I would say --
23 MS. ALDRIDGE: Uh-huh. Okay. But -- but
24 witnessing the barges themselves would that have been in
25 that same time pericd or =--
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1 ' CAPTAIN ROBERTS: Yes. Well, it would have

2 been prior -- prior to him asking to abandon the property

3 in *66.

4 MS. ALDRIDGE: Okay.

5 CAPTAIN ROBERTS: That's why I said probably,
& I was in the -- in the date -- in the time frame.

7 MS. ALDRIDGE: Uh-huh.

8 CAPTAIN ROBERTS: RBecause judging from that

9 letter, he had been in operation in the '60g.

10 MS. ALDRIDGE: Right. Okay. But the letter
11  here from '66 is where the State was giving him permission
12 to release some wakter --

13 C.APTAIN ROBERTS: Uk-huh.

14 MS. ALDRIDGE: -- so ---
15 CAPTAIN ROBERTS: Which is if -- if -- what
16 your contention is that it contaminated at that time and
17 that would have been contaminated water. It wasn't just
18 plain water.
19 MS. ALDRIDGE: TUh-huh.
20 CAPTAIN ROBERTS: I -- I can't imagine why it
21 -- of course, we didn't have the restrictiéns that we have
22 now --

23 MS. ALDRIDGE: Right.

24 CAPTAIN ROBERTS: -~ modern times and peocple
25 were -- {inaudible) -- worked out.
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necessarily becaunse you were in the --

MS, ALDRIDGE: Uh-huh. Well,

N
is doing some more research to see if he can find any more

the -- Marshall

files back during thig time pericd with the State, but I --

I don't know what he's come. up with,

g0 -~
CAPTAIN ROBERTS: Well, I'm -- I'm reasonably
certain that the -- the Maintenance Department, the Texas

Highway Department, they keep track of what goes on with

that bridge.

MS. ALDRIDGE: Uh-huh. Okay. But I wmean, as
far as witnessing a barge being loaded by the paper cowpany
and being unloaded here, was that also -- have been in the

late '605, Oor -- so you -~

CAPTAIN ROBERIS: Probably the mid-60s based

upon thaﬁ letter.

MS. ALDRIDGE: OCkay. But you said you
acquired the site, the property next to the Magenis

property --
CAPTAIN ROBERTS: 1In the '72.
MS. ALDRIDGE: ~- in '72?
CAPTAIN ROBERTS: Right .

MS. ALDRIDGE: So just in your capacity as --

CAPTAIN ROBERTS: As a warine surveyor --

MS. ALDRIDGE: -~ a marine surveyor and

captain, you just were familiar with this whole area, not
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1 CAPTATIN ROBERTS: No. No. I -- there's

2 several shipyards in this area scuth of the San Jacinto

3 bridge --

4 MS. ALDRIDGE: Uh-huh.

5 CAPTAIN ROBERTS: -~ the southwestern barge

6 fleet company and there's a channel shipyard over here.

7 MS. ALDRIDGE: Uh-huh.

8 CAPTAIN ROBERTS: As a marine surveyor, I was
=1 in the area of periodically maybe once a week, maybe twice
10 a week --

|11 MS. ALDRIDGE: Uh-huh.

12 CAPTAIN ROBRERTS: -- going into the shipyards
13 and iunspect barges and tugs and...

14 MS. ALDRIDGE: Uh-huh. Okay. So you also
15 menticn here in your letter that as a marine surveyor, you
16 represented insurance companies and inspected barges,

17 numbered One, Two, Three and Four as Wel% as the tugs,

18 Kingfish and Cyclops --

19 ' CAPTAIN ROBERTS: Yes.
20 MS. ALDRIDGE: -- that ﬁushed the tugs from
21  Pasadena to the San Jacinto River site. So when you say

22 that, are you talking about pushing the tugs from the

23 papers facility to -——

24 CAPTAIN ROBERTS: To the Magenis property.

25 MS. AIDRIDGE: -- to our Magenis -~-

Esquire Deposition Services 1700 Pacific Avenue, Suite 4750
Phone: (214) 257-1436 {800} 8529737

Dallas, Texas 75201
Fax: (214) 954-4111




Captain Jack Roberis November 14, 2005

Page 21

1 CAPTAIN ROBERTS: -- and returning.
2 MS. ATBRIDGE: Okay. And -- but you don't-
3 remember exactly what year that was?

CAPTAIN ROBERTS: Like I say, you just have

5 to go back to -- back to that letter and say it was -- was

6 prior to '66. -

7 MS. ALDRIDGE: Uh-huh. Okay. But you could
8 identify -~ you definitely saw the same numbered or the
g

game named.barge or tug at one end and you saw it like the
10 same day --

11 CAPTAIN ROBERTS: Yes.

12 MS. ATDRIDGE: -- or how long would that take

13 to take it from Pasadena to --

14 CAPTAIN ROBERTS: &abouf six hours. Three to

15 six hours depending on the traffic.

16 MS. ALDRIDGE: Uh-huh. Okay. 8So was there a
17 time -- ever a time that you witnessed that on the same

18 day?

19 CAPTAIN ROBERTS: Well, it could have been.
20 MS. ALDRIDGE: Within a few days or -- I

21

mean, how long would the whole process take from loading at

22 Pasadena to unloading here? Would that be something

23 that --
24 CAPTAIN ROBERTS: I have -- I have no idea as
25 to the time it took to -- to load it or the time it took to
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25

discharge it.

MS. ALDRIDGE: Uh-huh.

CAPTAIN ROBERTS: T also mentioned that -~
tell you that I represented the insurance company of

Champion Paper Company who had a barge that was peri- --

periodically stayed there. They used it for transporting

products, other products.

MS. ALDRIDGE: Okay. Periodically stayed

here at the Magenis?

CAPTAIN ROBERTS: No. At the Pasadena plant.

MS. ALDRIDGE: Pasadena.

CAPTAIN ROBERTS: Yeah. I was in and ocut of

Pasadena plant fairly often --

MS. ALDRIDGE: Uh-huh.

CAPTAIN ROBERTS: -- I'd say four to five

times a year --

MS. ATLDRIDGE: Uh-huh.

CAPTAIN ROBERTS: -- either doing inspections

on the -- I think the barge's name was the WR Crew.

MS. ALDRIDGE: Okay. Now, is that Champion

Paper Company plant in Pasadena is now --
CAPTAIN ROBERTS: I don't know.

MS. ALDRIDGE: -- {inaudible) name --

{inaudible) . TIt's International -Paper -- Simpson Paper,

does that ring a bell?
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CAPTAIN ROBERTS: Huh-uh.

MS. ALDRIDGE: ©Okay. But when people talk

about the Champion Paper Company in Pasadena --

CAPTAIN ROBERTS: It's still referred to on

the waterfront as the Champion Paper Company.
MS. ALDRIDGE: Ckay. 8o that's pretty

well-known, everybody knows what you're talking about when

you say Champion Paper in Pasademna?

CAPTAIN ROBERTS: They know more the smell

than that.

MS. ALDRIDGE: Paper companies are famous for

that.
CAPTAIN ROBERTS: Yes.

MS. ALDRIDGE: Okay. We're about near the

end of the tape here. Okay. All right. You mentioned

that had you don't have any of your old records or anything

from this time.

CAPTAIN ROBERTS: I do nok.

MS. ALDRIDGE: Okay. So you don't have any,

like, reports or anything that you would have made for the

ingurance companies?
CAPTAIN ROBERTS: No, I do not.
MS. ATDRIDGE: Okay. So was Home Insurance

located in this area?

CAPTAIN ROBERTS: Well, they were -- they had
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1 an coffice here. Their home office was in New York.

2 MS. ALDRIDGE: Uh-huh. Do vou know if they

3 still exist arcund herxe?

4 CAPTAIN ROBERTS: You know, Barbara, I just

5 -- I just don't know.

6 MS. ATLDRIDGE: I'll check that out.

7 - CRPTAIN ROBERTS: I'm reasonably certain that
-8 they -- I doubt very seriocusly they're still heré. I-~-1I
9 know that -- ncne of the employees that I kunew, Justin

10 Crane and those people were gone --

11 MS. ALDRIDGE: Uh-huh. . v
12 CAPTAIN ROBERTS: ~- a leng time ago.

13 MS. ALDRIDGE: Okay. Well, I think that's

14  about all the questions I have. Can you think of anything

15 else to add?

16 CAPTAIN ROBERTS: One of the -- one of the

17 interesting things during the conversation with everyone is

18 that everybody says they can't find out who -- who's paying

19 taxes on that property. That ~- that's --
20 MS. ALDRIDGE: Nobody --

21 CAPTAIN ROBERTS: Nobodyé

22 MS. ALDRIDGE:

-- 1is paying taxes on that.
23 I'm going to go ahead and shut the tape off now.
24 {End of audiotape.}

25

|
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ENTERNATIONAL ' 281/485{0535
I TeERMINAL MEE

E |V BUR 0538 fax
Tune 2, 2005 JUN 6 2005
Mr. Marshall Cedilots ST ASSESSMENT
TCEQ . | AND MANAGEMENT SECTIO™

P.O.Box 13087 |
Anustin, Texas 78711-3087

Mr. Wm. Warden
Harris County E.E.
16635 Clay Road
Houston, Texas 77084

Ms. Catherine Sherman
. 5425 Polk Ave,, Ste. H
Houston, Texas 77023-1486

-Re: McGinnis Property & Otto Marine (O.M.E.)

This letter will confirm our several telephone conversations régarding O.M.E. and relating to
our meeting (the writer, Mr. Warden and Ms. Sherman) in Houston on June 1, 2005.

Mr. Cedilote has suggested that T write a “fact” letter as to the knows and not knows of the
situation. . B

The McGinnis property (now Waste Management) was ac'quired for the purpose of storage -
waste sludge from Champion Paper Co. in Pasadena, Texas. This was a built up base (@ 20
acres) on the northwest comer of San Jacinto River and I-10 Intersection (bridge).

I, acting as a Marine Surv;:yor, representing interested Insurance Companies, inspected the
. barges MIMC (McGiuonis Indusiries Maintenance Corp.) number 12-3-4 as well asthe-tngs
“Kingfish” and “Cyclops” which pushed the tows from Pasadena to the San Jatinto river site.

Thave persoﬂally witnessed the barges being loaded and discharged. These are open type
hopper barges. Sludge is pumped in and out,

35 000 gn0004



Ms. Marshall Cedilote
M. Wim. Warden '
Ms. Catherine Sherman
June 2, 2005

Pape-2 -

Acting.asa Marine Surveyor, I represented the Undeiwﬁters on two(2) accidents namely:

(1) One barge sank in Pasadcna Joading dock due to bemg left unattended and loading
contining over aweekend .

(2) Barge, as advised by Roland McGinnis (M. Virgil MeGinnis’, now deceased,
nephew) who was operating-office for MIMC was intended to be scrapped - filled with water
amd partially surik at theT-10 site. Due to high tide‘and strong winds the barge floated itself
and struck the I-10 bridge - Rowland reported the intention to the writer and several others
and believe his.claim was denied.

Enclosed with this letter is a copy of Pollution Control Board’s letter dated July 29, 1966to
MIMC. . ‘ '

H.LT. has leased one(1) dock (barge), ofﬁce space, warshouse space and sold O.M.E.
twelve(12) storage tanks which are now in place.

Big Star Bargé & Boat has leased a tank barge “Star Diamond™to O.M.E, (formally
Petroleum Stripping) for the past years. At this time we can state that neither the rent or
charter hire is current - past 14+ months due.

O.M.E. operations was conducted by Michael Otto Jr., his wife, Michael Otto III, Kevin Otto,
Winfred Vetier (281/550-3649), and Steve Sawyer (tjnngto 1ocate) since he apparemly '
signed off on reports.

We were given a copy of Ms. Sherman’s excellent report, and it outlines the vessel that
O.M.E. discharged cargo off however there is not a mention of tugs he allowed to pump their
bilges off - we know of one tug “Neta E”, Echo Towing Co., Mr. Tom Echols, 281/426-5541/
It is obvious from Ms. Sherman’s report that O.M.E. has for several years been operating in
violation of no permit to handle products involved; not properly mamfestmg, etc. whwh had

. they been stopped. atthe time =~ we would not have the carg(}m -tanks. - e

O.ME. has insurance coverage and a copy of that policy has been given to Mr. Warden.
Insurance agent is Harold Hobbs (713/776-9363) who is also agent for HL.I. T and Big Star
Barge.

A chemical analysis has been made on the cargo in the twelve(12) tanks and that analysis has
been given to Mr. Warden and copies can be made available if needed,
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Mr. Marshall Cedilote

Mr. Wm. Warden

Ms. Catherine Sherman

June 2, 2005

Page-3 -

A this time HI.T, woiild like to express our concérns since summer is coming and heat can
cause fhuids to expand and form pressure. H.IT. does nof have the funds to dispose of this
cargo that had been generated by O>M.E. and respectfully request that priority be givento the
.Situation. A spill would bea catastophe to the-area.

We have been cooperatwc with sxtuahon (have spent se.veral thousand dollars, time etc) and
" in closing assure your agencies that we will continue in‘this effort.

_ Trusting that the information provided herein will assist in the conclusion.

With respects,

( Capt. Jack Roberts
JR:hr

Enclosure

35 003 - 000003
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1100 WEST 48TH STREET

JOE U. MODRE, JR. SHARMAN - 8AM E. wnm.ru;;:

4. F. ANDEREON. VICK-CHAIRMAN . - .
SEN RAMSEY - AUSTIM, TEXAS 78788
HOWKRED V. HPSE . .

'

,‘.

g

J. E. PRAVY, M.D,,
4 WELDON WATEON

g : Tuly 29, 1966

" Res Holding Pond . e wﬁ
T e e e Har:cis .Qnuui:y., Te:ms o

Mccmnes Industrisl Maintenanoe Eorporaticn
201 North Richey .
Pasadena, Texas 77502

A‘t“cantion:- Mr. V. . MoBirmes I

Bentlemen- ] < LT . . T

‘This is an’ vesponse to yuur le“ter of July 21, 1866 whereby you have . .
requested permission to releage a combinakion ef. stabllized waste © o a0t
-water and vain witer From a holding pond ‘adjacent to 0ld River apd |
Intersa.ate Highway 10, . . iy

- Based on our chseevation of .the area {rom the alr; and o the ana= * - -oov
" Iytical data submitted with your Lettex; this Board woild not ‘oppoge i
" the emptying of the ponds Iu any reasonpsble mannmer. -It is, our firm ©. -
+ understanding thet the pond wﬂl :uot be used aga:!.n for the s‘torage

mf wasTa mate‘.oial. - - . .

. -

In view. of the, fﬂct’ t;mt :huse pondsLare lcvcated. EEY Harris Loumty,

you ‘may- Wish . ascertain_'whathem ‘Loa&)ioounty ofbioidls- ‘have any .
:Im:erast :m youx- -grupused agta-diach .

We tryat the abuve ie Jat
please :Let 08 mow. :

Very 'l:rul'y yuurs s

wea:  Brown & Root
State Health Department

Region IV . 9 o
Joe Resweber Y Yo 004 .
Harris County Health Deyartmen}/ . - x
. Local Health Services 4804 64
Td WdST:1@ Spee 2@ unp BECHSEY TR ¢ "y wug _ R N
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EXHIBIT H-1

MOV 30 19%

TE‘ HlousTonN I

CHANNELVEW TEXAS

:- lNTERNAT‘ONAL_ : REPL ¥ 1D

2544 GBEER (EE DRIVE
PEARELAKD. TEXAS 77381

I. "TERMINAL.  November20, 1998 g

Depactment of the Army
Galveston District

Coeps of Engincers

P.0O. Box 1229

Galveston, Texas 77553-1229

Attention: Mr. John Davidson
Re: Permit No. 19284(02)
Dear Sir:
This [etter will confirm my past telephone conversations and your personal

conversations with Mr. D. Moore of Mega Sand at Houston International Terminal.
At this time we would like to reiterate our position which is as follows:

The original permit was issued after much discussion during conferences and
meetings with Parker Brothers. As you know Parker merged fo form Parker LaFarge

which set back our operations by at [east a year. Only one(1) barge load was removed by
Parker LaFarge.

Parker LaFarge sold out and the new owners closed down the dredgmg operations
and sold off all of their floating equipment.

All of this wasdoneaﬁer a mitigation plan was submitted and approved. We
were info 1996, and no further dredging was performed during this period. -

In Iate 1997 we entered into a working contract with Mega Sand (Dan & Brenda
Moore) who agreed to the mitigation plan. In September 1997 dredging recommenced
and work on the mitigation plan started. Work progressed, but has been halted on several
occasions by floods and bad weather. In the case of floods, the most recent being ,
November 13, 14, and 15, 1998, the flood waters and currents have cansed the removat of
some of the material deposited in the mitigation sites.

We will keep Ms. L. Sheadadedof&eprograss,morderthztshemayadv:se
the Galveston Bay Foundation.
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:herve riok changed, and if weather pesmits will continue on course.

LT ‘Encl. Letter dated 7-30-96
" .. ToU.S.Cormps/ John Moran
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EXHIBIT H-2
SITE INVESTIGATION SHEET

CASE I-_3931 RAMS NO. 199900554
ALLEGED RESPONSIBLE PARTY:

Ipo =

Houston International Terminal/Mega Sand
POC:; Captain Jack Roberts/Dan Moore
29118 Greeen Tee Dnive/Unknown
Pearland . Texas 77581
281-485/2464 / 281-862-0808

3.  PROJECT LOCATION:

Waterway: San ducinto RBiver (@1 10 northwest shorlina) e
County: Harris _ .

City (closest): _ Channelview

Quadrangle: _ Highlands, TX

UTM Coordinate Zone: 15

Easting: 300925 Northing: _3297800

4. REPORT ORIGIN:
Reported by: __Dan Keys (Corps)
Telephone ext. 3191
Date Reported: ___ 9 April 1999
Investigation Date: 26 Mav 1999 ( x  Field Ofifice)
Investigated by: ___Andrea Albertson/Tom Pfeffer

5. AUTHORITY: __ A.10 _B.404 x C.10&404 _D.N/A

6. SUMMARY OF INVESTIGATION: A 26 May 1999 site visit revealed a dredee
spudded down in the San Jacinto River; the dredge was inactive but with pipe extenting to the
shoreline at Houston International Terminals. All observations corres pond to the permitted

activity authorized by DOA permit 19284 (and amendments) and investigated by John
Davidson (PE-RC). Case 1-3632. DOA permit 19284 authorized HIT fo dredge sand for
commercial sale and to provide a barge berthing are in the San Jacinto River. The permit also
required the ereation of 9 acres of wetlands to compensate for the impaets. The permit is valid
until December 31, 1299 (per 19284(01) amendment). Refer to DOA 19284 and Case 1-3692 for
a copies of the permitted activity.

7. FINAL DISPOSITION (if applicable): _The project is authorized by DOA permit
19284 . Therefore, the case is closed accordingly.

8. DATE CASE CLOSED:__26 May 1999

j > /, ,.-'. Y , Py -
Signed: [{fiﬁaéd. /4 (4&%_

Andrea Albertson
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6.

SETE, INVESTIGATION SHEET

CASE I- 3652 RAMS NO. 199800388

RESPONSIBLE PARTY(S): _Houston Internaional Terminal/Mega Sand
Point of Contact: Captain Jack Roberis/Dan Moore
Address (mailing): 29118 Green Tee Drive/Unknown

Pearland Texas 77581
(City) ' (State)  (Zip)

Telephone: __ (281) 485-2464/(281) 862-0808

PROJECT LOCATION:

REPORT ORIGIN:

Reported by: Individual
Telephone:
Date Reported: 20 March 1998

Investigation Date: 27 April 1998 (X Field _ Office)
Investigated by: John Davidson

AUTHORITY:
_A10 __B404 X C.10&404 DN/A

SUMIVIARY OF INVESTIGATION: Department of the Army permit 19284 and

subsequent amendments anthorized Houston Intemational Termminal to dredge sand for commercial sale
and to providé a barge berthing area in the San Jacinto River. The permit also required the creation of
9 ucres of wetlands to compensate for ihe impacts. The sznd mining is anthorized and the alleged fill
i the San Jacinto River was the initiation of the mitigation (wetland creation). We did not find any
evidenee of fill in wetlands as the project site is uplands where the sand proeessor is located and open
water elsewhere. There was not a violation of Section 10 of the Rivers and Harbors Act or Section
404 of the Clean Water Act. Case I-3652 is closed.

7.

8.

FINAL DISPOSITION (if applicable):

DATE CASE CLOSED; 6 November 1998




SITE INVESTIGATION SHEET (Cont.)

9, Drawings (with north arrow, waterbody, dimensions, etc, if appropriate)

- o o R e e e A R R e T R T i i e 2t S St i e
G - e e -__ ,L,.l'; = s e T

NOTE: {Aimithmients to'h6 ichuded)

F7

USGS Quad with approximate project location identified
Photographs (labeled with project manager, divection, efc.)

Signed: /42 ‘
J8Bn Davidson

SWG Form 444c
12 February 1996(Rev)




CESWG-CO-RC (1143) 6 November 1998

MEMORANDUM FOR THE FILE

SUBJ'ECT: 1-3692; Mega Sand and Houston International Terminal, Alleged Unanthorized
Dredging, Fill in Wetlands and Fill in the San Jacinto River, Harris County, Texas

1. An individual reported, by telephone on 20 March 1998, that someone was mining sand from
the San Jacinto River. The reporter also stated the alleged violator was filling wetlands and the
San Jacinto River. The project site is located norih of Interstate Highway 10, approximately 0.5
mile west of Crosby-Lynchburg Road, in Channelview, Hamris County, Texas.

2. A site visit was conducted on 27 Apsil 1998. 1 met Mr. Dan Moore, owner of Mega Sand, at
the sife visit. Department of the Army Permit 19284 and subsequent amendments authorized
Houston Infernational Terminal to dredge sand for commercial sale and to provide a barge
berthing area in the San Jacinto River at the project site specified above. The permit also
required the creation of ¢ acres of wetlands to compensate for project impacts. The sand
dredging is anthorized by the petmit and is not in violation. The alleged fill in the river is
actually the initiation of the mitigation (wetland creation) required by the permit and is not in
violation. Additionally, we did not-find any evidence of fill material in wetlands, as the project
site is an upland where the sand processor is located and open water elsewhere. The activities
located in the San Jacinto River are authorized by Pesmit 19284. There was not a violation of

Section 10 of the Rivers and Harbors Act or Section 404 of the Clean Water Act. Therefore,
Case I-3692 is closed.

L AE F—

John Davidson
Project Manager, North Unit
- Enforcement Section
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- JN 25 00
EXHIBIT H-3 -
HHousToN e
ENTERNATIONAL Y EoRvE
g}ﬁ AND. TEXAS 77581
T‘_ERM[NAL ) Aaqi
i i
' January 24, 2000
u qned States Corps of Engingers
Galg&eton, Texas
V14, Fax 409/766-3031
Re: Permit #19284(2)
Dear Bnuce,

* Tthas been a long time since | have been in contact with you or the Corps and i
after talking to Ms. Tirpak today was pleased ¢ hear that you are well. [have T
partially retired and as a result may have slipped my anchor concerning the above T
referenced permit. :

Situation:

We received a permit in 1996 to dredge our property, construct a fish nursery
with Galvsston Ray Foundation and submitted a mitigation plan which was
approved.

No work was performed in 1996 and it was late 1997 before operation
cominenced. Site was inspected by you, Mr. John Davidson and we were contacted

by him and the entire operation laid out {See Ietter dated November 20, 1998,
attached).

At this time we respectfully request that this permit be renewed, extendad or
whatever is required to allow Mega Sand to continue their operation.




thst permits for thi stypeofmwasﬁar
ignorance is not an excuse. Hawever the operation:
suffered delays in 1998,

Upon receipt of this fax and aRer your review of our probléms will you please
contact me at 281/485-2464 or fax 381/485.0538,

- Thanking vou in advance for yeurs and the Corps uzual prompt attention to
;- this matter, remain,

! - With Respects,

Capt. Jack Roberts
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EXHIBIT I

MEGASAND ENTERPRISES, INC.
P.O. BOX 656
HIGHLANDS, TEXAS 77562
OFFICE: 281-843-3000
FAX: 281-843-2390

dy ek

YL i OL

September 23, 2010 SR

CERTIFIED MATL 7089 2230 0003 2430 8308

Mr. Robert Wemer

Enforcement Officer

Superfund Enforcement Assessment Seetion (6SF-TE)
U.S. EPA, Region &

1445 Ross Ave.

Dallas, TX 75202-2733

Re:  San Jacinto River Waste Pits Superfund Site. Channelview, Texas
581D No. 06ZQ; EPA ID No. TXNOD60661 ]
Dear Mr. Wernes:

Hy letler dated Angust 24, 2010, the FPA sent MegaSand Enterprises, Inc. a
CERCLA 104(e) information request regarding the above-referenced muatter. Set forth
befow is the response of MegaSand Enterprises, Ine,

Cuestion 1:
Identify the person(s) that provides answers {o the questions below on behalf of

PegaSand Enterprises, Inc. (MSET).

Answer

Panny €. Moore and Brenda L. Moore
Question 2:

Has MSEI ever participated in any planning for dredging activities in the area of
the San Jacinto River, slong its south bank. on the north side of the [-10 Brdge in Harris
County, Texas?

EE A ORI
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Objection:

Answer:

Question 3:

MSE] objects to this question as unreasonably vague and overbroad.
For purposes of this response, MSEI interprets this question to
inquire whether the dredging activities were conducted south of the
red delineated area on the acrial photo in Enclosure 5. The location

of MSEYI’s dredging in the general area is discussed in the answer to
Question 5.

No.

Has MSEI ever pariicipated in any dredging activities in the area of the San
Jacmto River, along its south bank, on the north side of the I-10 Bridge in Harris County,

Texas?

Obiection:

Answer:

Question 5:

MSET objects to this question as unreasonably vague and overbroad.
For purposes of this response, MSEI interprets this question to
inquire whether the dredging activities were conducted south of the
red delineated area on the aerial photo in Enclosure 5. The location

of MSED’s dredging in the general area is discussed in the answer {o
Question 5.

No.

If your answer to the above questions #2 and #3 is no, please explain why a letter,
dated November 20, 1998, for Houston International Terminal to Department of the
Army, {see Exhibit 5} identifies that, “in late 1997 we entered info a working confract

with Mega Sand (Dan & Brenda Moore} who agreed to the mitigation plan.
September 1997 dredging recommenced and work on the mitigation plan started.”

Answer:

In

On November 20, 1998, Captain Jack Roberts, owner of Houston
International Terminal, had acquired a permit from the U.S. Army
Corps of Engineers for the purpose of dredging sand on his property.
His property was located west and north of the waste pit site as
delineated on the aerial photo in Enclosure 5. During the permifting
process the U.S. Army Corps of Engineers required Houston
International Terminal to build a cordgrass marsh with overburden
material from dredging operation. This was part of the mitigation
plan asked for by the Corps of Engineers. MSEIL under an
agreement with Houston International Terminal, dredged on the



nosth and west quadrant.of the Roberts’ property located west of the
waste pits, north of the I-10 Bridge. MSEL afier performing
dredging for Heouston International Termimal. moved the clay
{overburden) over to the mitigation site with duwmp trucks and
dumnped along the feeder road on the north side of 1-10. west of the
waste pits. MSE! used bull dozers to push and spread the clay into
the water. After placement of the material, the Galveston Bay
Foundation planted corderass along the edee of the water.

Please deseribe the comporate refationship between MegaSand, fnc., a dissolved
Texos corporation and MSEI, an active Texas corporation..

Angwer: There is no corporate relationship between MegaSand. Inc. and
MSEL  MegaSand, Inc.. formerly a Texas comporation. was
dissofved in 1994, MSEL a Texas corporation, was incorporated in
{997 and remains v pood corporate standing with the Texas
Secretary of State office. Brenda Moore served as the sole divector
und afficer of MegaSad, Ine. and is a director and officer of MSEL

Cuestion 7

Please identify the names of all dredging comparnies that you have teason fo
believe have, at any time, participated in the planning of, and/or participated in, dredging
operations in the above-described area of the San Jacinto River.

Answer: None.

Very {ruly yours,

Pranny C. Moore
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s EXHIBIT J

Axe, Al

From: Axe, Al

Sent: Friday, December 10, 2010 5:16 PM

To: 'Barbara Nann(nann.barbara@epa.gov)

Ce: ‘Cermak, John F."; 'Iniglin, Sonja A.

Subject: FW: San Jacinfo Waste Pits Superfund Site - Access Issues

Attachments: Pages from San Jacinto NTCRA.pdf; Figure7_TEQ_Sediment_and_Soil.pdf; AUSTIN_1-#618754-v1-
. HIT_Application.PDF

Barbara,

This is in response to your December 6 email set out below regarding the TXDOT and Big Star access issues.

Respondents are still attempting to work out an agreement with TXDOT on access to build a road and will keep
you informed of the status of our discussions.

With respect to Big Star, and its status as a PRP, you are correct that Big Star did not dredge the sand and
sediment on the property adjacent to the waste pits. However, these activities were conducted on its property, with its
apparent permission, under the authority of a USACOE permit issued to its affiliate, Houston International Terminal
(HIT). The sand dredging operation involved the dredging of sand on Big Star property and the associated sand
separation activities were also on Big Star property. The USACOE permit was issned to HIT on the basis of an
application filed by HIT in which HIT represented that the dredging would occur on HIT's property when, in fact, the
property was owned by Big Star. (Please see the attached application dated December 7, 1990). The attached January
27, 2002 satellite photo interpretation shows the sand separation operations on Big Star’s property, the dredge cut line
that impacted the waste pits, and the alluvial fine deposit resulting from the sand separation. This photo interpretation
was provided to EPA by our consultant, Anchor QEA, at a meeting on August 11, 2009.

With .all due respect, it does not appear that either the “contiguous property owner” or “federally permitted
release” exemptions apply to Big Star,

A person that owns real property that is contiguous to, and that may be contaminated by a release from,' real
property that is not owned by that person, is not an “owner or operator” under CERCLA only if the person can satisfy

each of the eight (8) requirements contained in Section 107(q)(1)(A) of CERCLA. Big Star cannot satisfy a number of
the requirements, including the obligation to cooperate and provide access.

One of the eight requirements is that the person did not cause, coniribute or consent to the release. By allowing

the-sand dredging and sand separation activities fo be conducted on its property, Big Star arguably contributed to the
release.

Another requirement is that the person not be affiliated with any other person that is potentially liable for
tesponse costs at a facility through any corporate relationship. As the permittee for the sand dredging operation, HIT is
a potentially responsible party at the Site. HIT was the permittee based, in part, on its representation that it owned the
property on which the dredging would oceur when, in fact, the owner was Big Star. HIT is affiliated with Big Star, and
appears to have the same ownership and officers, as reflected in Secretary of State documents. In fact, HIT and Big Star
appear to have been treated as one and the same corporation by their principle, Captain Jack Roberts. Thus, Big
Star, by virtue of its affiliation with HIT, does not satisfy this condition of the contignous land owner defense.

Another condition to this defense is that the contiguous land owner take reasonable steps to stop any continuing
release, prevent any threatened future release, and prevent or limit human, environmental or natural resource exposure
to any hazardous substance released on or from property owned by that person. The attached document entitled
“Projected Surface Concentrations of Dioxin — Based on Sediment Data from TCEQ (August 2005)" shows a “hot spot”
of contamination (Sample No. 11) on the shoreline of Big Star’s property where the finer grain materials from the sand
separation activities were deposited. This document (which was also provided to EPA at the August 11, 2009 meeting)
shows a release from the hot spot into the San Jacinto River with the dioxin concentrations becoming lower as the
distance from the hot spot increases. To our knowledge, Big Star has not taken reasonable steps to stop this release.
MoreoVver, it has taken us months to get permission from Big Star to access its property to construct a fence to prevent

n/oinnt1



human contact to hazardous substances on its property.

Finally, and most importantly, to qualify for the adjacent landowner defense, the owner must provide *full
cooperation, assistance, and access to persons that are anthorized to conduct response actions at the facility from which
there has been a release or threatened release. Big Star was cooperative early in the RI/FS process in allowing our

contractors access to conduct sampling on Big Star property. However, Big Star is now being uncooperative in
providing the access needed to perform the TCRA.

With respect to the “federally permitted release” defense, the releases that have occurred af the Site have not
been in compliance with any federal permit. The USACOE permit did not anthorize a release of hazardous substances
from the waste pits that are the subject of this case. That permit also did not authorize the release that is occurring from

Big Star’s property. Moreover, the USACOE permit was issued to HIT, not Big Star, and the releases are occurring on
Big Star’s property.-

You are cormect that additional sampling needs to be done on the Big Star “dry land peninsula.” However,
sediment sampling conducted earlier this year by the Respondents confirm the TCEQ data showing the highest Site

dioxin concentrations (other than in the pits themselves) existing just off the Big Star peninsula in the soil/water
interface. Please see Sample Nos. 121 and 153 in the attached Figure 7.

Your thoughtful and expedited consideration of this matter is greatly appreciated. It is important to the orderly

handling of the TCRA project that Big Star cooperate in providing access for the equipment laydown and material
storage area. Please do not hesitate to call if you have any questions. Al

Albert R. Axe, Jr.
Winstead PC | 401 Congress Avenue | Suife 2100 | Austin, Texas 78701

512.370.2806 direct | 512.370.2850 fax | aaxe@winstead.com | www.winstead.com
profile link: hitp://www.winstead.com/Attomeysfaaxe

EPA does not agree with Respondents’ characterization of the remaining issues with TX DOT. In light of trying to reach a
resolution, EPA is attempting to work with TX DOT to provide altemative language for Respondents regarding provisions &b, 10b,
and 10c of the access agreement with TX DOT,

With regards to Big Star, there are salient points omitted from your stated scenario that affects whether Big Star is a PRP. Thefirst
and most salient point is that Big Sfar did not dredge the sediment surounding the waste pits. That was Houston International
Terminal and another company. Secondly, as a landowner of potential Superfund properly it is nof a given that liability aftaches for
ownership given EPA's policies and stafutory fiability protections for contiguous property owners and permit activities under a
federally issued permit. tn addition, itis not a given that the contamination is on Big Star's property given that the contamination is
in the sediment and nof on the land (though that may change since all information is not known regarding contamination since EPA
is in the beginning of the RIfFS process).

Barbara A. Nann

Assistant Regicnal Counsel
EPA Region 6 (6RC-S)
1445 Ross Avenue

Dallas, TX 75202

phone: (214) 665-2157

fax: (214) 665-6460
nann.barbara@epa.gov
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